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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


DIGESTED BY THE FINANCE BRANCH, OFFICE OF THE JUDGE ADVOCATE GENERAL 


FAMILY SEPARATION ALLOWANCE—Payment of incidental ex- 
penses and rent for a room for a dependent wife’s lodging in her 
parents’ home does not place a dwelling under member’s ‘‘man- 
agement and control’’ for purposes of family separation allowance. 


@ The Comptroller General has held that a serviceman 
whose expecting wife stayed with her parents in his 
absence was not entitled to a family separation allow- 
ance. The servicemember and his wife paid her parents 
$40 per month for the rent of a room. If the mem- 
ber were home he could stay there as long as he liked. 
Additionally, the servicemember provided for his wife’s 
other expenses. The member executed a certificate that 
this rented room was a dwelling place subject to his 
management and control. 

The legislative history of 37 U.S.C. 427(b) indicates 
that Congress intended the payment of a family separa- 
tion allowance to offset the additional expenses incurred 
by military families when the head of the house- 
hold is called away for extended periods of military 
duty. These additional expenses include minor main- 
tenance that the member would normally do himself. 
In this case, the dependent was residing in a household 
maintained by her parents and not by the member. His 
being called away for duty in no way increased the 
maintenance expenses since maintenance at that house- 
hold was not his responsibility. The fact that he was pay- 
ing rent to the parents provided no basis for granting 
him a family separation allowance since the basic allow- 
ance for quarters is intended to reimburse servicemen 
for the cost of quarters of their dependents. (Comp. Gen. 
Decision B-157586 of February 10, 1969.) 
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FAMILY SEPARATION ALLOWANCE—A return of a ship to its 
home port, no matter how brief, ter t titl t to family 
separation allowance. 





@ The Comptroller of the Navy requested a decision 
as to the continued entitlement of crewmembers of a ship 
to family separation allowance when the ship returns 
briefly to its home port. The ship in question departed 
its home port on 12 June and returned briefly on 28 
July from 1331 to 1750 in order to embark the squadron 
staff. The ship then departed again and remained away 
until 7 August. 

Authority is provided in 37 U.S.C. 427 (b) (2) for the 
payment of a family separation allowance of $30 per 
month to certain members entitled to basic allowance 
for quarters if “he is on duty on board a ship away 
from the home port of the ship for a continuous period 
of more than 30 days. . . .” 

The Comptroller General held that notwithstanding 
the fact that the ship remained in the home port for 
only a few hours on 28 July, the entitlement to family 
separation allowance terminated on 27 July, the day 
preceding the date the ship returned to its home port. 
The Comptroller General pointed out that the plain 
language of section 427(b)(2) requires that the ship 
remain away from its home port for a continuous period 
of more than 30 days. He restated his position that any 
return of the ship to its home port, however brief, in- 
terrupts the absence from the home port for purposes 
of 37 U.S.C. 427(b) (2). (Comp. Gen. Decision B—165122 
of January 31, 1969.) 





PERSONNEL CLAIMS ADJUDICATION: 


NEW PROCEDURES 


COMMANDER RICHARD C. SMITH, JAGC, USNR* 


AND 


HOWARD S. GOLDMAN** 


A change to the JAG Manual which became effective on 1 August 
1969 promulgated revised procedures for the settlement of claims under 
the Military Personnel and Civilian Employees’ Claims Act. The most 
significant innovation provides for payment in the field of a number 
of personnel claims, which will mean quicker settlement in most cases. 
This article explains and amplifies the new regulations in the interest 
of ensuring their uniform application. 


LEGISLATIVE HISTORY 


C72 OF THE most significant statutory 
benefits of Government service is em- 
bodied in legislation known as the Military 
Personnel and Civilian Employees’ Claims Act.! 
This Act provides compensation for damage 


*Commander Smith is currently assigned as Director, Litigation and 

Claims Division, Office of the Judge Advocate General. Commander 
Smith is a graduate of the University of Alabama Law School. He 
is a member of the Bar of the State of Alabama and is admitted 
te practice before the U.S. Supreme Court and the U.S. Court of 
Military Appeals. 

**Mr. Goldman is currently serving as a legal assistant in the Litiga- 
tion and Claims Division, Office of the Judge Advocate General. 
He is a graduate of the University of Wisconsin and the George 
Washington University Law School. 

1. 31 U.S.C. 240-43 (Supp. IV, 1969), amending 31 U.S.C. 240-42 
(1964). 


to and loss of personal property sustained inci- 
dent to the service of military members and ci- 
vilian employees of the Federal establishment.” 

The history of the Act originated in 1816,° 
when the first Military Personnel Claims Act 
was enacted. The 1816 Act and its successors 
provided for the payment of specific types of 
claims asserted by members of the military serv- 
ice. For example, a 1849 law compensated 
military members ‘‘for horses and other prop- 
erty lost or destroyed in the military service of 
the United States.” * In 1945 Congress passed 
a law which repealed the statutes of prior 





2. 31 U.S.C. 241 (Supp. IV, 1969). 
3. Act of April 9, 1816, ch. 40, 3 Stat. 261. 
4. Act of March 3, 1849, ch. 135, 9 Stat. 414. 
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years.” In their places Congress substituted a 
Military Personnel Claims Act which consoli- 
dated the older laws and provided a foundation 
upon which the military services were author- 
ized to construct their own claims regulations. 
These regulations were to be used by the per- 
sonnel of each service as authority for asserting 
administrative claims against the Government 
for personal property damaged or lost incident 
to military service. 

There were several reasons for the passage of 
the Military Personnel and Civilian Employees’ 
Claims Act of 1964 and its predecessors. One of 
these reasons is that Congress determined that 
military personnel should not be required to 
bear the entire financial burden for personal 
property which may have been damaged or lost 
incident to their military duties.* As well, Con- 
gress was concerned with the peculiar risks to 
which the personal property of military mem- 
bers is sometimes subjected as a result of duty 
on a foreign soil. Congress also considered it 
appropriate that the Government should assume 
a greater responsibility for the personal prop- 
erty of military personnel who are actually 
quartered in Government housing.’ It was in- 
tended that the new Act would produce a uni- 
formity not previously found in military claims 
legislation. In addition, it was hoped that the 
new law would substantially decrease the num- 
ber of bills for private relief submitted to Con- 
gress by claimants who previously lacked 
administrative recourse for property losses inci- 
dent to their military service.’ 

Originally, the Military Personnel Claims Act 
was applicable only to personnel of the United 
States Army.’® Later its provisions were ex- 
tended to apply to personnel of the Navy, Air 
Force, and the Department of Defense.*: Today 
the benefits of the Act apply to personnel of a 
number of nonmilitary Federal agencies.’” 


GENERAL SCOPE OF THE ACT 


Under the authority of the Military Person- 
nel and Civilian Employees’ Claims Act of 1964, 
as amended," the Secretary of the Navy promul- 
gated the Navy Personnel Claims Regulations 
in the Manual of the Judge Advocate General. 


5. Act of May 29, 1945, ch. 135, 59 Stat. 225. 

6. H.R. Rep. No. 237, 79th Cong., Ist Sess. 1 (1945). 

7. JAG Manual, sec. 2103. 

8. See, supra note 6. 

9. See, supra note 6, at 2. 

0. Department of the Army Pamphlet, Claims, 13 (DA Pam. No. 
27-162, Jan 1968). 

11. Id. 

12. 31 U.S.C. 240-43 (Supp. IV, 1969). 

13. 31 U.S.C. 241 (Supp. IV, 1969). 
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Two major revisions, each effective 1 August 
1969, have substantially altered the procedures 
by which claims are adjudicated and paid.” It 
is the purpose of this article to explain the sig- 
nificance of the changes in the Manual and their 
effect upon the adjudication process and to dis- 
cuss those provisions of the Manual which will 
affect the local claims officer. 

The scope of the benefits afforded Navy per- 
sonnel are best summarized in section 2102 of 
the Manual of the Judge Advocate General: 


Under this chapter claims are settled and paid for 
damage to or loss of personal property of service 
personnel and civilian personnel of the Navy and 
Marine Corps. The loss must be incident to service, 
and possession of the property must be reasonable, 
useful, or proper under the circumstances. The maxi- 
mum amount allowable on a claim is $10,000.00. 


Claims may be submitted by both military 
personnel and civilian employees of the Navy.* 
“Military personnel” means commissioned, ap- 
pointed, enrolled or enlisted personnel of the 
Navy or Marine Corps. ‘‘Civilian personnel”’ in- 
cludes employees of the Naval Establishment 
and those paid on a contract basis, but does not 
include employees of nonappropriated fund ac- 
tivities such as a base exchange or an officers’ 
club.’ Civilian employees of nonappropriated 
fund activities are covered by Chapter XXIII 
of the Manual of the Judge Advocate General. 

The claim is usually submitted in the claim- 
ant’s own name, but an authorized agent or 
other legal representative of the claimant may 
submit the claim provided a power of attorney 
is included.’ If a claimant is deceased, a claim 
may be submitted by his survivors,'* but pay- 
ment will be made in strict accordance with the 
order of precedence set out in section 2115 of 
the Manual of the Judge Advocate General. 

Once it has been determined that the indi- 
vidual suffering the loss is a proper claimant, it 
must then be established that the loss occurred 
incident to his military service.’® In effect, only 
loss or damage to personal property directly 
related to the claimant’s service is compensable 
under the Military Personnel and Civilian Em- 
ployees’ Claims Act. Based on this premise, a 
claim will not be considered “incident to serv- 
ice’ when the loss or damage occurs during the 
claimant’s unauthorized absence.”° 





14. JAG Manual, secs, 2121, 2124. 

15. JAG Manual, sec. 2101. 

16. Department of the Army Pamphlet, Claims, 53 (DA Pam. No. 
26-162, Jun 1962). 

17. JAG Manual, sec. 2115. 

18. Id. 

19. JAG Manual, sec 2102. 

20. JAG Itr JAG 144.1:kmo Ser 2980 of 15 May 1964. 





Section 2103 of the Manual of the Judge Ad- 
vocate General sets forth several situations 
which may give rise to a compensable claim. 
Claims for losses in Government quarters inside 
the United States, claims for losses in nearly 
all quarters outside the United States, and 
claims for losses occurring during transporta- 
tion of a member’s personal property incident 
to his military service are the most common 
types of claims. There is a significant difference 
between those claims for losses from quarters 
occurring within the limits of the United States 
and those arising outside the United States. In 
the former, only those losses due to theft, fire, 
flood, hurricane or other serious occurrences 
which take place in quarters assigned or other- 
wise provided in kind by the United States Gov- 
ernment are compensable.*' Losses in unassig- 
ned quarters within the United States are not 
covered by the regulations.** The theory is that 
under the latter circumstance, the claimant 
should not be in a different position than one 
who is not a member of the military establish- 
ment and therefore should secure his own pro- 
tection against this type of loss. 

On the other hand, losses arising in quarters 
outside the United States are compensable even 
if the loss arises in unassigned quarters.”* The 
reason is that the United States Government, 
having required the individual to serve his coun- 
try abroad, should compensate the individual 
for losses peculiarly related to such foreign 
duty. Further, insurance is often unavailable. 
Any such loss is considered incident to military 
service. The only exception to this rule is that 
a claim of a civilian employee of the Navy who 
is also a local inhabitant of the foreign territory 
will not be considered under the Navy Person- 
nel Claims Regulations unless the employee is 
living in quarters assigned or otherwise pro- 
vided in kind by the United States Government.” 

In attempting to determine what constitutes 
a loss “in quarters,” a garage attached to or 
directly below the living area of the claimant’s 
house will be treated as part of his quarters for 
the purposes of the regulations.*° 

The other major category of cases considered 
under the provisions of the Navy Personnel 


21. JAG Manual, sec. 2103. 

22. Id. 

23. Id. 

24. JAG Manual, sec. 2103a(2). 

25. Department of the Air Force, Claims Manual, 62b(7)(a)2 (AFM 
112-1, Feb 24, 1967). 


Claims Regulations is that involving losses 
occurring during transportation of the mem- 
ber’s personal property.*° As is true of all claims 
considered under the regulations, the loss must 
have occurred incident to the claimant’s service 
in order for the claim to be compensable. The 
claimant must establish two essential facts: 
(1) that his personal property was the responsi- 
bility of the Government at the time of the loss, 
and (2) that the Government was paying for 
the cost of the travel or shipment.?’ 

The mere fact that damage or loss occurs 
during transit does not make the claim com- 
pensable. The regulations require that the loss 
be incident to transportation, so that the initial 
problem is determining the proximate cause of 
the damage. Questions of causation often arise 
when the claimant alleges damage to an electri- 
cal appliance. In such cases the “external dam- 
age test” should be used. This test requires that 
damage to the electric mechanism of an appli- 
ance be accompanied by evidence of damage to 
the exterior of the appliance.?* The experience 
of the military services has proved that the 
“external damage test” is a good indication of 
causation in cases where it is important to 
determine whether the damage was incurred 
“incident to transportation.” 


ADJUDICATION PROCESS 


The process of adjudication under the Navy 
Personnel Claims Regulations must begin with 
a formal statement of the claim. If possible, the 
claim should be made on Form NAVJAG 5890/ 
1A.2° All claims should include the following in- 
formation: a full statement of the facts, a de- 
mand for a sum certain, a statement of whether 
a claim has been made against an insurer and/or 
carrier, a complete description of the property 
lost or damaged, the date of purchase, the pur- 
chase price, and the value of the property at the 
time of the loss. If the claim is for damaged prop- 
erty, an estimate of the cost of repair must be 
submitted. An estimate will not be required 
when the repair in question is less than $50.00.°° 

Usually, the claimant’s mere allegation of 
ownership is sufficient. However, the burden of 
proving ownership is upon the claimant when 


26. JAG Manual, sec. 2103b. 

27. DA Pam. No. 27-162, supra note 10, at 20. 
28. JAG Itr JAG 144.2:aed of 26 Jul 1967. 

29. JAG Manual, sec. 2116. 

30. JAG Manual, sec. 2117b. 
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the claimant’s financial position is such that the 
possession of the property is considered to be 
extraordinary. He may be required to submit 
sales receipts or other documentary evidence of 
his proprietary interests. 

Where the claimant’s loss arises incident to 
transportation, he should submit a copy of the 
carrier’s inventory which indicates the condi- 
tion of his goods at the time of shipment and the 
exceptions taken by the claimant as to the con- 
dition of his property at the time of delivery.* 
The adjudicating officer must rely heavily upon 
the information available from the inventory. 
One purpose of the inventory is to insure pro- 
tection for the claimant and the Government in 
cases involving a dispute as to whether the 
damage occurred during shipment. 

Section 2117 of the Manual of the Judge Ad- 
vocate General spells out in detail the evidence 
which must be submitted in substantiation of 
the various types of claims. In cases where the 
requirements of section 2117 have not been met, 
the adjudicating authorities must exercise their 
own discretion in determining the extent to 
which a claim is payable. For example, when a 
claimant fails to submit the purchase prices of 
items lost or damaged, the claim may be ad- 
judicated without the requested information but 
payment may be made only in such amounts 
as appear reasonable to the adjudicating 
authority.*? 

Once preparation of the claim form has been 
completed and all necessary substantiating evi- 
dence has been attached, the forms should be 
submitted to the commanding officer of the Navy 
or Marine Corps activity nearest the point where 
the investigation of the facts and circumstances 
can be made most conveniently.* As an alterna- 
tive, the claim may be submitted to the com- 
manding officer of the organization to which the 
claimant belongs or is attached.** The claim will 
be accepted for processing even though it ap- 
pears to be outside the scope of the regulations.** 
Once the claim has been properly submitted, sec- 
tions 2119-2123 of the Manual of the Judge 
Advocate General should be consulted by the 
claims investigating officer and the command- 
ing officer in order to ascertain their respective 
functions in investigating and reviewing the 
claim before it is submitted to the adjudicating 
authority. 





31. JAG Manual, sec. 2117a. 

32. JAG Itr JAG 144.1:kmo of 19 Dec 1963. 
33. JAG Manual, sec. 2118. 

34. Id. 

35. Id. 
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One of the major revisions of the claims regu- 
lations is embodied in section 2124 of the 
Manual of the Judge Advocate General. This 
section gives the commandants of naval districts 
and their staff judge advocates and certain 
area or subarea coordinators and their staff 
judge advocates the authority to adjudi- 
cate and pay personnel claims up to $2,500.00. In 
addition, a judge advocate attached or assigned 
to duty in any Naval Supply Center, Naval Sup- 
ply Depot, and certain other commands desig- 
nated by the Judge Advocate General is given 
the authority to adjudicate and pay personnel 
claims of Navy personnel up to $500.00. Claims 
of Navy personnel in excess of $2,500.00 will be 
forwarded to the Office of the Judge Advocate 
General for adjudication and payment. Claims 
of Marine Corps personnel will be forwarded 
after investigation to the Commandant of the 
Marine Corps for adjudication. 

If a claimant is not satisfied with the award 
made by the initial adjudicating authority, he 
may appeal to the Secretary of the Navy 
(JAG) .** The Judge Advocate General will then 
review the entire case and determine if the 
original award was proper. The claimant has 
six months from the date of receipt of the initial 
award to file his appeal.*’ In those cases in which 
the appeal is considered to be justified, the 
Judge Advocate General will grant an additional 
award. 

It should be noted that there is a period of 
limitation within which a claim must be filed in 
order to be considered. A claim must be sub- 
mitted within two years after the claim accrues. 
The time of accrual will be deemed to be that 
time at which the loss actually occurred, or, 
that time at which the claimant had notice that 
a loss was sustained. This time limitation may 
be waived if the claim accrues in time of war or 
in time of armed conflict. Under such circum- 
stances the claimant has two years after the 
war or armed conflict ends to submit his claim.** 
However, he must show good cause for the 
delay. The good cause shown in order to permit 
an extended period for presentation must re- 
late to the particular circumstances of the claim 
and the claimant. If presentation is delayed be- 
cause of inconvenience, the statutory require- 
ments of good cause have not been met. 





36. JAG Manual, sec. 2128. 
37. Id. 
38. JAG Manual, sec. 2107. 





CLAIMS NOT PAYABLE 


The provisions of the regulations which are 
the most controversial and which require the 
most interpretation by the adjudicating authori- 
ties are set forth in section 2104 of the Manual 
of the Judge Advocate General under the head- 
ing “Claims Not Payable.” These exclusionary 
rules are to be applied independently, but are 
related in their application to section 2102 which 
states that claims will not be paid unless posses- 
sion of the property is found to be “reasonable, 
useful, or proper under the circumstances.” An 
individual’s rank or Government rating, finan- 
cial background, standard of living, and place 
of residence are all factors to be considered in 
determining the application of section 2102. 

Section 2104a states that claims for money 
or currency will be allowed only in certain cir- 
cumstances. The most frequent claim for loss of 
money results from a theft from quarters. To se- 
cure reimbursement, the claimant must demon- 
strate that he has complied with what is known 
as the “double container rule.” This rule re- 
quires substantiation of the fact that at the 
time of the theft the money or currency was in a 
locked container which was secured within 
locked quarters.*® The reason for this rule is 
that since money is most susceptible of theft, the 
highest standard of care should be maintained. 
Additionally, even if this requirement is met the 
claimant will recover only that amount which 
the adjudicating authority determines to be a 
reasonable sum for the claimant to have had in 
his possession at the time of the theft.*° 

There are two other categories of items which 
require unusual treatment. Subsections 2104c 
and 2104e will be considered jointly since many 
items of personal property come within the pur- 
view of both sections. Unless the “easily pilfer- 
able items” of section 2104c and the “articles of 
extraordinary value” of section 2104e are 
shipped by “expedited mode in accordance with 
current Joint Travel Regulations,” damage or 
loss to these items is not compensable. Section 
2104c deals with small items usually worn or 
carried such as jewels and jewelry, watches, 
rings, and cameras. Section 2104e is concerned 
with extremely valuable items such as articles of 
gold or silver, expensive oriental rugs, paint- 
ings, antiques, and china or glassware normally 
expected to be of unusual value. Neither list is 





39. JAG Manual, sec. 2104a. 
40. JAG Manual, sec. 2102. 


all-inclusive and each is to be taken merely as 
suggestive of the general nature of the items. 
“Expedited mode” is a method of high security 
shipment available through the appropriate 
household goods office. 

Section 2104f prohibits payment for articles 
being worn by the claimant. The reason for such 
disallowance is that the individual should pro- 
tect items on his person. Subsections 2103c, d, 
and e of the regulations list certain limited ex- 
ceptions to this rule. 

Section 21040 prohibits payment of any claim 
considered to have been caused by the negli- 
gence of the claimant or his agent. The claimant 
or his agent is required to take the same pre- 
cautions to safeguard his property as would any 
reasonable and prudent man under the circum- 
stances. Some factors to consider in the applica- 
tion of this test include incidence of crime and 
theft in the area, whether proper security pre- 
cautions were taken in light of the surrounding 
circumstances, the type of property involved, 
and possible alternative courses of action open 
to the claimant.” 

Section 2104r sets forth the evidentiary re- 
quirement which must be met before a claim 
arising from a theft can be paid. First, due care 
in the protection of the property must be shown. 
This “due care” test is applied in conjunction 
with the negligence test of section 21040. Sec- 
ond, it must be established that a burglary, lar- 
ceny or housebreaking did in fact occur. Police 
reports often can establish this fact. This sec- 
tion is intended to prohibit payment for a “mys- 
terious disappearance” of property. Therefore, 
the mere fact that a claimant alleges that his 
property is missing does not in itself constitute 
sufficient evidence upon which he can be re- 
imbursed by the Government. 

Section 21047 prohibits payment of claims 
for damage or loss to motor vehicles, except 
where such damage or loss is sustained during 
overseas shipment. Section 21047 should be read 
in conjunction with section 2127 which provides 
for the payment of certain motor vehicle claims 
considered to be “meritorious.” A claim for 
damage to or loss of a motor vehicle will be con- 
sidered under this provision when, under the 
circumstances, good conscience demands relief 
for the claimant, such as those occurring inci- 
dent to a riot or other civil disturbance. A per- 
son is normally expected to carry insurance, and 
section 2127 does not mean that the Govern- 
ment is to be considered an insurer. All claims 





41. JAG Itr JAG 144.1:kmo Ser 2296 of 28 Sep 1964. 
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arising under section 2127 must be forwarded, 
with an appropriate recommendation, to the Of- 
fice of the Judge Advocate General for 
adjudication.” 


COMPUTATION OF AWARD 


A basic concept which runs through the entire 
claims procedure is that possession of property 
for which a claim is made must be reasonable, 
useful, or proper under the circumstances.** 
This concept is applied to both the quantity and 
the value of personal property which is the sub- 
ject of a claim. 

Section 2106 of the Manual deals with the 
computation of awards. Under section 2106a 
the first question to be determined is whether 
the damaged item is economically repairable or 
whether it constitutes a total loss. The test is 
stated as follows: 

If the cost of repair is less than the depreciated 

value of the property, then it is economically repair- 

able, and the cost of repair is the amount payable.“ 

If, in the application of this test it is disclosed 
that the item is not economically repairable, 
then the amount payable will be the depreciated 
value of the item immediately before it was 
destroyed. On the other hand, if the item is eco- 
nomically repairable, the amount stated on the 
repair estimate will be allowed if it is consid- 
ered reasonable. In no event will the amount 
awarded on any item exceed the depreciated 
value of the item at the time of the loss.*® 

Depreciation is the amount deducted from the 
original cost value of the item for its use during 
the time the item was possessed by the claim- 
ant. If depreciation were not taken, then the 
claimant would have the full use of the item at 
the expense of the Government. 

Section 2106 grants authority to the Judge 
Advocate General to promulgate depreciation 
tables. Each adjudicating command will be pro- 
vided an up-to-date depreciation table. These 
tables are to be used only as general guidelines 
in determining appropriate depreciation. Auto- 
mobile depreciation is determined by the Na- 
tional Automobile Dealers Association used car 
guide. 

Certain rules must be applied in the use of 
the depreciation tables. For example, no depreci- 
ation is taken unless the item is six months old. 


42. JAG Manual, sec. 2127. 
43. JAG Manual, sec. 2102. 
44. JAG Manual, sec. 2106a. 
45. JAG Manual, sec. 2106. 
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If an item is more than six months old, then 
depreciation is taken for an entire year. If the 
month of purchase is not stated on the claim 
form, then the normal procedure is to include the 
entire year in which the item was purchased in 
any deduction made for depreciation. 

Where the property has been lost or damaged 
during storage, special rules will be applied. 
Only items that are subject to shelfwear or ob- 
solescence will be depreciated, and then at one- 
half the normal rate for the time the item was 
in storage. 

In addition to deductions made for deprecia- 
tion, a claimant is subject to a maximum allow- 
ance limitation, as set forth in section 2106e. 
This section limits the amount of compensation 
which may be awarded for specified types of 
property. Some of the items listed are silver- 
ware, paintings, and jewelry. For each item 
listed in the depreciation tables, a dollar amount 
per item or per claim is specified as the maximum 
amount allowable. 

It is normally assumed that the replacement 
cost of an item will be, at most, equal to the pur- 
chase price. However, section 2117a(5) of the 
Manual provides an opportunity for the claim- 
ant to prove that an item has appreciated in 
value. Strict adherence to the evidentiary stand- 
ards of that section is required before a claimant 
can be compensated in excess of the original 
purchase price. 


CONCURRENT CLAIMS 


In the vast majority of cases an individual 
who has a proper claim against the U.S. Navy 
under the provisions of the Navy Personnel 
Claims Regulations will also have a viable con- 
current claim against an independent third 
source. The independent source may be a carrier, 
contractor, or insurer. 

When the claimant is covered by private in- 
surance, or when the transportation carrier has 
assumed at least partial responsibility for dam- 
age or loss during shipment, section 2108 of the 
Manual requires that the claimant make a de- 
mand on such carrier and/or insurer for reim- 
bursement in accordance with the applicable bill 
of lading or insurance policy. This demand must 
be made prior to or simultaneously with the sub- 
mission of a claim against the Government. A 
demand on the carrier must be made within nine 
months from the date that the property was or 
would have been delivered to the claimant.'® A 
demand on the insurer must be made within the 


46. JAG Manual, sec. 2108. 








time limitation required under the insurance 
policy. 

Section 2108c describes the sanctions to be 
imposed when the claimant has failed to make 
a timely demand on the carrier and/or his in- 
surer. The maximum amount that would have 
been recoverable from the carrier and/or in- 
surer is to be deducted from the adjudicated 
amount of the claim. This penalty will not be 
applied when the claimant can establish that 
his military service prevented a timely demand. 
As well, no deduction will be made if the evi- 
dence indicates that any action by the claimant 
against the carrier or insurer would have been 
“impracticable” or “unavailing.” 

When the claimant has satisfied the require- 
ments of section 2108 and has filed a demand 
against the carrier and/or insurer, he may as- 
sert his claim against the Government. By fol- 
lowing this procedure the claimant secures the 
assistance of the claims investigating officer in 
processing his claim against the carrier and/ 
or insurer. When he signs the Government 
claim form, the claimant agrees to assign to the 
United States all right, title and interest in 
any claim for the same property that the claim- 
ant may have against a carrier and/or insurer. 
The Government thereby becomes subrogated 
to the claimant’s rights as against any other 
parties to the extent of payments made to the 
claimant by the insurer and/or carrier.‘ 

The claims investigating officer should advise 
the claimant that he will monitor the claim to 
final settlement and that in the event of favor- 
able action by the carrier, contractor, or insurer, 
all necessary adjustments will be taken in the 
concurrent claim filed with the Government. 
The claims investigating officer should notify 
the claimant of any recovery from an independ- 
ent source.*® The claimant must notify the 
claims investigating officer of any communica- 
tion received by him from the carrier, contrac- 
tor, or insurer if it involves settlement, partial 
settlement, or denial of liability.” 

If a claim filed with the Government has not 
been forwarded to the adjudicating authority 
at the time the claim is approved by a carrier 
and/or insurer, the claims investigating officer 
will make the appropriate deductions for the 
recovery obtained before forwarding any re- 
maining portion of the claim to the adjudicat- 
ing authority.*° Standards for determination of 


47. JAG Manual, sec. 2112. 
48. JAG Manual, sec. 2121b. 
49. Id. 

50. JAG Manual, sec. 2121c. 
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the appropriate deductions will be described 
below in the discussion of the provisions of 
section 2113 of the Manual. 

If the offer made by the carrier and/or in- 
surer is considered insufficient in view of the 
extent of the damage to and loss of the claim- 
ant’s personal property, the offer should be 
rejected, and the claim treated as unjustifiably 
denied. In such a case the provisions of section 
2121f of the Manual will be applied. 

If the recovery received from the carrier, 
insurer, or contractor is considered to be suffi- 
cient, and the claim is in the possession of the 
adjudicating authority, the claims investigating 
officer should accept the award and simultane- 
ously notify the adjudicating authority of the 
recovery.”! 

When the claim has been forwarded to the 
adjudicating authority prior to recovery from 
an independent source, as is usually the case, 
the provisions of section 2113 will be applied 
in computing the amount the claimant is to be 
awarded by the United States. The provisions 
of section 2113 are discussed below as if the 
recovery had been made from a carrier because 
that is the situation most frequently encoun- 
tered. It should be remembered, however, that 
such provisions are also applicable to recoveries 
from insurance companies and contractors. 

If recovery is made prior to settlement of 
the claim against the Government, then the 
adjudicating officer should obtain a copy of the 
carrier’s itemized adjudication which lists the 
exact amount allowed on every article. Upon 
receipt of this list the adjudicating authority 
should deduct the amount paid by the carrier 
from the amount the Navy is obligated to pay on 
all items for which both the Navy and the car- 
rier are liable. No deductions should be made 
for items which are allowed by the carrier and 
are not compensable under the Navy Person- 
nel Claims Regulations. The resulting balance 
becomes the adjudicated amount the member 
will receive from the Navy. 

If the recovery is made subsequent to the 
settlement of the claim against the Navy, the 
adjudicating officer must consult the carrier’s 
itemized adjudication and deduct the amount 
paid by the carrier from the amount paid by the 
Navy on all items for which the Navy and the 
carrier are liable. The total of the deductions is 
the portion of the recovery due to the Navy. The 
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claimant is entitled to the portion of the re- 
covery allowed for lost or damaged items which 
are not compensable under the Navy Personnel 
Claims Regulations. 

In those cases where no itemized list of lost or 
damaged items is provided by the claimant, and 
recovery is made from the carrier or insurer 
prior to the adjudication of the claim, the ad- 
judicating officer must deduct the entire amount 
recovered from the carrier or insurer from the 
award to be made to the claimant. If recovery is 
made subsequent to the adjudication of the 
claim, the check received from the carrier will 
be paid to the United States.” 

Frequently, recovery will be obtained from 
both a carrier and claimant’s insurer. The pro- 
cedure described above will also apply. The Gov- 
ernment will be reimbursed in an amount equal 
to the award the Navy paid to the claimant. Any 
portion of the awards remaining will be paid to 
the claimant. 

A different situation arises when the insur- 
ance company and the United States are sub- 
rogated to the claimant’s recovery from the car- 
rier. The insurance company will often demand 
a pro-rata share of the carrier recovery. The 
following formula for dividing the recovery has 
been agreed upon by the military services and 
a number of insurance companies in cases of this 
type: 


I—amount insurance company paid to claimant 

C=amount carrier paid to claimant 

T=total amount of the claim as adjudicated by 
the Government 

Ic=insurance company’s prorated share of the 
carrier recovery 

Ice=I xC 


T 


“Ie” is the amount the insurance company 
will receive as its prorated share of the carrier 
recovery.” 


UNJUSTIFIED DENIAL OF A CONCURRENT 
CLAIM 


When a claim which is considered by the 
claims investigating officer to be valid has been 
denied or an insufficient offer of settlement has 
been rendered by a carrier, insurer, or con- 
tractor, the claims investigating officer will re- 
port the denial or inadequate offer to both the 
origin transportation officer and the adjudicat- 
ing authority. The report will be made by letter 


52. Id. 
53. JAG Itr JAG 142.2:Imt Ser 8468 of 21 May 1969. 
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containing a statement of the facts, copies of 
pertinent correspondence and documents, and 
the claims officer’s opinion as to liability.** 

The origin transportation officer should at- 
tempt to secure recovery. The claims investigat- 
ing officer will continue to monitor the claim 
and shall make a final report on the efforts made 
to recover from the carrier, contractor, or in- 
surer to the command adjudicating the claim.*° 
In the event the origin transportation officer is 
unable to obtain a satisfactory recovery, the 
staff judge advocate at the command adjudicat- 
ing the claim will attempt to recover from the 
carrier, contractor, or insurer.** If this further 
demand is unavailing, the file will be forwarded 
to the Judge Advocate General with appropriate 
comments and recommendations. The Judge 
Advocate General will take whatever actions 
and apply whatever sanctions may be necessary 
to secure recovery.” 

The aforementioned procedure as set out in 
section 2121f of the Manual grants final author- 
ity in the area of third party recovery to the 
Judge Advocate General. This is the second ma- 
jor revision in the Navy Personnel Claims Regu- 
lations. Formerly, an unjustified denial of a 
claim by a carrier, contractor, or insurer was 
the responsibility of several branches of the 
Navy. Centralization of this function should 
improve the recovery rate. 


CONCLUSION 


It has not been the purpose of this article to 
discuss in detail every provision of the Military 
Personnel and Civilian Employees’ Claims Act, 
as implemented by the Navy Personnel Claims 
Regulations, Chapter X XI, Manual of the Judge 
Advocate General. Rather, this article is in- 
tended to be of assistance in clarifying those 
provisions of special interest, frequent appli- 
cation, or uncertain interpretation. In view of 
the change in the regulations which grants au- 
thority to adjudicate and pay personnel claims 
to at least thirty different commands, some clari- 
fication and interpretation of the regulations 
appeared essential. The success of the new poli- 
cies will depend in large part upon a common 
application of the regulations by every investi- 
gating and adjudicating officer. It is hoped that 
this article will help in attaining that goal. 


54. JAG Manual, sec. 2121f. 
55. Id. 
56. JAG Manual, sec. 2121h. 
57. Id. 





CONSTRUCTIVE KNOWLEDGE REVISITED 


LIEUTENANT COMMANDER 
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In this thought-provoking article, Lieutenant Commander Gruna- 
walt deprecates the re-emergence of the once judicially expunged 
doctrine of constructive knowledge found in pars. 165, 166, MCM, 1969 
(Rev.). He concludes that this legal fiction is not necessary to the suc- 
cessful trial and punishment of the negligent offender under Articles 
86 and 87 of the UCM J, and provides some practical advice to help 
the convening authority avoid the pitfalls of the precarious construc- 


tive knowledge doctrine. 


INTRODUCTION 


LD THEORIES NEVER die; in fact, a 
few refuse even to fade away. It seems 
that the demise of constructive knowledge which 
had been heralded in the Court-Martial Reports * 
was somewhat premature. Constructive knowl- 
edge is alive and well in paragraphs 165 and 166, 
Manual for Courts-Martial, United States, 1969 
(Revised). Operating under the alias of “rea- 
sonable cause to know,” constructive knowledge 
again lurks in the shadows, awaiting the unwary 
serviceman. 


BACKGROUND 


1. MANUAL FOR COURTS-MARTIAL, UNITED 
STATES, 1951 


The MCM, 1951, provided that with regard to 
the offenses of unauthorized absence, missing 


*Lieutenant Commander Grunawalt is currently serving as Deputy 
Staff Judge Advocate, U.S. Naval Support Activity, DaNang, Re- 
public of Vietnam. He received his A.B. Degree in 1956 and his J.D. 
Degree in 1959 from the University of Michigan. He is a member 
of the Bars of the State of Michigan, the United States Supreme 
Court, and the United States Court of Military Appeals. This article 
was written while Lieutenant Commander Grunawalt was assigned 
to the teaching staff, U.S. Naval Justice School, Newport, Rhode 
Island. 

1. See, e.g., NCM 63-00040, Miller, 33 CMR 622, 626 (1963). 
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movement, and disobedience of orders, in viola- 
tion of Articles 86, 87, and 92 of the Uniform 
Code of Military Justice, either actual or 
constructive knowledge would suffice where 
knowledge was an affirmative element of the of- 
fense charged. Paragraph 165 provided in perti- 
nent part that: 


. .. A place of duty is not appointed within the mean- 
ing of this article [Article 86] unless the accused has 
actual or constructive knowledge of the order purport- 
ing to appoint such place of duty. ... [Emphasis 
added. ] 


Paragraph 171), in discussing the element of 


knowledge required under an Article 92(2) 

offense, stated: 
. . . Such knowledge may be actual or constructive. 
Knowledge is “actual” when it is conveyed directly to 
the accused. It is “constructive” when it is shown that 
the order was so published that the accused would in 
the ordinary course of events, or by the exercise of 
ordinary care, have secured knowledge of the 
order. . . . [Emphasis added.] 


While paragraph 166 did not speak specifically 
of “constructive knowledge,” there was little 
doubt that the concept was meant to be utilized 
in missing movement offenses as well. Para- 
graph 166 stated in part: 
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In order to be guilty of the offense, the accused must 
know, or have cause to know, of the prospective move- 
ment which he is alleged to have missed... . 
[Emphasis added. ] 


That this term “have cause to know” was in- 
tended to be equated to constructive knowledge 
was recognized by the U.S. Court of Military 
Appeals in United States v. Jones.’ 

The term “had reasonable cause to know” 
could also be found in paragraph 164a, MCM, 
1951, in connection with the desertion offense of 
quitting one’s unit to avoid hazardous duty or to 
shirk important service.* Paragraph 164a, in 
discussing the evidence required to establish 
that the accused possessed the requisite knowl- 
edge of the impending hazardous duty or im- 
portant service, provided in part that: 

. For example, it might be shown ... (c) that 
the period of his absence was of such duration and 
under such circumstances that the accused must have 
had reasonable cause to know that he would miss a 
certain hazardous duty or important 
[Emphasis added. ] 


service.* 


Thus, it is apparent that constructive know]l- 
edge was well entrenched in the MCM, 1951. 


2. CONSTRUCTIVE KNOWLEDGE v. 
ACTUAL KNOWLEDGE 


At this juncture it would be appropriate to 
reacquaint ourselves with just what construc- 
tive knowledge is all about. Knowledge, being a 
state of mind of the accused, is usually not easily 
proved beyond a reasonable doubt. Actual knowl- 
edge may be established through either direct 
or circumstantial evidence. Direct evidence of 
knowledge is provided by the statements of the 
accused himself. For example, in a prosecution 
for missing movement, testimony by witnesses 
that the accused had orally admitted knowledge 
of the prospective movement or had signed a 
chit acknowledging his receipt of that informa- 
tion would constitute direct evidence of actual 
knowledge. Circumstantial evidence also may be 
utilized by the court to reasonably infer the ex- 
istence of actual knowledge. Thus evidence that 
notice of the prospective movement of the ship 
had been read at quarters or had appeared in 
the Plan of the Day, or had otherwise been com- 
municated to the accused could, under proper 
circumstances, permit the court to infer that the 


2. 1 USCMA 276, 3 CMR 10 (1952). 

3. Art. 85(a) (2), UCMJ, 10 U.S.C. 885 (a) (2) (1964). 

4. The language of par. 164a, MCM, 1969, and par. 164a, MCM, 
1969 (Rev.), does not substantially differ from the language of 
the 1951 Manual in this regard. 
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accused actually acquired knowledge of that 


movement. Regardless of whether the evidence 


adduced at trial is direct or circumstantial, the 
concept of actual knowledge requires that the 
court acquit the accused of the offense unless 
they are convinced beyond reasonable doubt that 
he did in fact possess the necessary knowledge. 

Constructive knowledge, on the other hand, is 
premised upon a doctrine of fault. If the evi- 
dence adduced at trial establishes that the ac- 
cused’s failure to “get the word” was occasioned 
by his own neglect, he will nonetheless be held 
accountable. Consequently, lack of knowledge of 
a prospective movement of a ship will not, under 
the doctrine of constructive knowledge, con- 
stitute a defense to missing movement if the ac- 
cused was at fault in not knowing. In other 
words, the court, in order to convict under the 
constructive knowledge doctrine, need not be 
convinced that the accused possessed the neces- 
sary knowledge. His knowledge, or lack thereof, 
is inconsequential so long as the court is con- 
vinced that he would have known if he had not 
been negligent or otherwise at fault. 


3. THE IMPACT OF UNITED STATES v. CURTIN 


In 1958, the U.S. Court of Military Appeals 
handed down the landmark decision of United 
States v. Curtin,® which condemned the concept 
of constructive knowledge, at least as it was ap- 
plied to Article 92 offenses. In Curtin, the law 
officer instructed the court-martial that proof of 
constructive knowledge would suffice in an 
Article 92(2) prosecution. He advised that con- 
structive knowledge existed “when the accused, 
by the exercise of ordinary care, should have 
known of the matter, whether or not he did so 
in fact.” 

Judge Ferguson, speaking for the majority of 
the Court of Military Appeals, stated that the 
law officer’s instruction was deficient since : 


. it was capable of misleading the court into be- 
lieving that evidence of constructive knowledge would 
have been an acceptable substitute for proof of actual 
knowledge. Such is not the law. . . . The court-mar- 
tial may not substitute constructive for actual 
knowledge. However, it may be satisfied that actual 
knowledge has been shown by circumstantial evidence. 
The legal concepts of constructive knowledge and 
proof of actual knowledge by circumstantial evidence 
should not be confused. An instruction on construc- 
tive knowledge has no place in the court’s deliberation 
upon an Article 92 offense.° 


5. 9 USCMA 427, 26 CMR 207 (1958). 
6. Id. at 432, 26 CMR at 212. 





Thus did constructive knowledge meet its de- 
mise as a viable concept under Article 92. 
After Curtin, the validity of the constructive 
knowledge theory in Article 86 and 87 offenses 
also became suspect. In fact, the Curtin doctrine 
seemed to have banished constructive knowl- 
edge altogether, at least in the naval service. For 
example, J. Fielding Jones, writing for a Navy 
Board of Review in Miller, stated : 
The spectre of “constructive knowledge” as it touches 
an Article 87 offense ... has been well considered 
and laid to rest in United States v. Curtin... .’ 


As a minimum, one can make the unqualified 
assertion that constructive knowledge was 
clearly abolished as a viable concept under the 
Article 85(a) (2) offense of quitting a place of 
duty with intent to avoid hazardous duty or 
to shirk important service, even though para- 
graph 164a, MCM, 1951,° specifically provided 
for that concept. As early as 1954, the Court 
of Military Appeals held that the language of 
paragraph 164a was not to be construed as 
anything other than a recognition that actual 
knowledge can be proved by circumstantial evi- 
dence. Judge Brosman, writing for a unanimous 
court in United States v. Stabler, declared, with 
regard to the offense of desertion with intent to 
avoid hazardous duty or to shirk important 
service: 

. . . Since actual knowledge is a prerequisite for con- 

viction of the offense charged here, an instruction that 

constructive knowledge might lawfully be relied on 
would, we consider, have prejudiced the accused in the 
instant case.” 

Of more than passing interest to our inquiry 
into the state of the law prior to the effective 
date of MCM, 1969, is the fact that the Navy’s 
Special Court-Martial Instruction Guide for 
Presidents, 1965, contemplates that actual 
knowledge is required for Articles 86 and 87, as 
well as for Article 92 offenses.' The Air Force’s 
Court-Martial Instructions Guide, 1967, in like 
manner, omitted any reference to constructive 
knowledge under Articles 85, 86, and 87.” 

In short, as of the end of 1968, constructive 
knowledge seemed to have been a dead letter—a 
relic of the past which no longer served any 
legitimate purpose. However, as we shall now 


7. 33 CMR at 626. 

8. Quoted in pertinent part in text accompanying note 4 supra. 
9. 4 USCMA 125, 15 CMR 125 (1954). 

Id, at 127, 15 CMR at 127. 

- NAVPERS 10090. See Instruction Nos. 12, 16, & 23. 

- AFM 110-5 of 15 May 1967. See secs. 3-10, 3-14, & 3-18. 
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see, the term may be gone, but indeed the 
malady lingers on. 


MANUAL FOR COURTS-MARTIAL, UNITED 
STATES, 1969 1% 


The term “constructive knowledge” was de- 
leted from MCM, 1969. The drafters of the new 
Manual did not, however, reject the concept; 
they simply renamed it. Although there was no 
attempt to revive constructive knowledge with 
regard to Article 92, it did find its way back 
into the Manual discussions of Articles 86 and 
87. Paragraph 165, analyzing the offenses of 
“failing to go” or “going from” an appointed 
place of duty in violation of Article 86 (1) and 
(2), provides: 

...A place of duty is not appointed within the 

meaning of this article unless the accused knew or 

had reasonable cause to know of the order purport- 
ing to appoint that place of duty. [Emphasis added.] 


The term “had reasonable cause to know” also 
appears in the paragraph 166 discussion of miss- 
ing movement under Article 87. Paragraph 
166 states: 


In order to be guilty of the offense, the accused must 
have known, or have had reasonable cause to have 
known, of the prospective movement which he is al- 
leged to have missed. . . . [Emphasis added.] 


The drafters of this new language, which re- 
places the term “constructive knowledge,” 
clearly intended to reaffirm the constructive 
knowledge doctrine. In their Analysis of Con- 
tents of the Draft Manual for Courts-Martial, 
1968, the handling of the knowledge require- 
ment for an Article 86 (1) or (2) offense was 
explained as follows: 
In the first Proof paragraph, element (6), “that the 
accused knew or had reasonable cause to know of that 
time and place;” was inserted. This offense can be 
committed through negligence in not knowing of the 
duty to be at a certain place at a certain time; and it 
is a general intent offense. .. . 


Nor can there be any question about the intent 
of the drafters to return to a constructive knowl- 
edge theory under Article 87, missing move- 
ment. In this regard, the Analysis provides: 

The Proof section was rewritten. The substance of 

the former section was incorporated and matter was 

added in element (b) as follows: “that the accused 


13. MCM, 1969, which became effective on 1 January 1969, has been 
superseded by MCM, 1969 (Rev.), effective 1 August 1969. The 
latter does not change the concept of constructive knowledge 
embodied in the former. Compare, e.g., pars. 165, 166. 
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knew or had reasonable cause to know of the prospec- 
tive movement of the ship, aircraft, or unit.” This 
should emphasize that lack of actual knowledge of a 
movement is no defense when the accused was at fault 
in not knowing of the movement, for example, when 
he failed in a duty to check with his orderly room con- 
cerning a possible movement and had he done so he 


would have received actual of the 


movement. ... 


knowledge 


THE RATIONALE OF THE DRAFTERS 
OF MCM, 1969 


The authorities offered by the drafters of 
MCM, 1969, in support of the inclusion of the 
constructive knowledge concept in Article 86 
(1) and (2) offenses are United States v. Sche- 
unemann** and United States v. Gilbert.” 
United States v. Scheunemann involves the of- 
fense of unauthorized absence under Article 
86 (3). The case is cited for the propositions: 

that absence without leave under Article 86, supra, 

involves only a general intent; and that in such a 

general intent case a mistake of fact must be both 

honest and reasonable in order to constitute a 

defense... .*° 


In Gilbert, an Air Force Board of Review, 
considering an Article 86(1) “failure to go” 
offense, stated: 

A place and time of duty are not appointed unless the 

accused has actual or constructive knowledge of the 

order purporting to appoint such place and time of 
duty. (MCM, 1951, par. 165.) .. .” 
It should be noted that in Gilbert the Board of 
Review determined that actual knowledge had 
in fact been established by the evidence. Of 
greater interest is the fact that the Gilbert de- 
cision predates Curtin. 

The authority marshalled by the drafters of 
MCM, 1969, to support their contention that 
actual knowledge is not a prerequisite for a con- 
viction under Article 87 (missing movement), 
consists of United States v. Scheunemann, 
United States v. Jones,'® and United States v. 
Thompson.” The Scheunemann decision, as pre- 
viously noted, merely held that since UA is a 
general intent crime, a mistake of fact must be 
both honest and reasonable to constitute a de- 
fense. United States v. Jones dealt with the suf- 
ficiency of the intructions on the elements of the 
offense of missing movement in a guilty plea 


14. 14 USCMA 479, 34 CMR 259 (1964). 
- ACM S-14446, Gilbert, 23 CMR 914 (1957). 
- 14 USCMA at 486, 34 CMR at 266. 

- 23 CMR at 916. 

- 1 USCMA 276, 3 CMR 10 (1952). 

. 2 USCMA 460, 9 CMR 90 (1953). 
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case. The Court of Military Appeals, noting the 
failure of the president’s charge to include the 
element of knowledge, found error but no prej- 
udice. The case is apparently cited by the draft- 
ers of the new Manual only for Judge Brosman’s 
statement that: 


It thus appears that the president’s charge omitted 
specific reference to the necessity for knowledge of 
movement, actual or constructive, on the part of the 
accused in such a case, and failed to define fully 
therein the term “movement. . . .”” 


The passage here quoted is, of course, dictum. 
Although Judge Brosman was apparently not 
particularly troubled by the 1951 Manual’s 
“constructive knowledge” doctrine, it should be 
noted that Jones preceded Curtin by some six 
years. 

The final authority advanced to support the 
language of paragraph 166, MCM, 1969, is 
United States v. Thompson. Thompson cannot 
be construed, however, as an approval of the 
“constructive knowledge” substitute for actual 
knowledge. Fairly read, Thompson starts from 
the premise of actual knowledge and thereafter 
discusses the question of the need for a causal 
connection between an unauthorized absence 
and the missing of the movement. Chief Judge 
Quinn observed therein that: 

. . . Where a definite movement date is set and known 
to the accused, who thereupon remains absent without 
authority beyond the scheduled date of departure, we 
can see no necessity for any special proof of causal 
connection. Assuming knowledge, the only rational 
explanations are either deliberate avoidance or care- 
lessness resulting in avoidance.” 


It would appear that the Chief Judge, in 
Thompson, put his judicial finger precisely at 
the point where the difficulty lies. The drafters 
of the 1969 Manual, by citing Scheunemann, 
have, in the author’s estimation, sought to equate 
the concept of “intent” with that of “knowl- 
edge.” Scheunemann, as has been seen, stands 
for the proposition that UA is a general intent 
offense, 7.e., that it may be committed through 
neglect as well as intentionally. From this the 
drafters of the new Manual find their authority 
for the view that actual knowledge is not essen- 
tial. The two concepts are, however, distinctly 
separate. 

One need only recall the teachings of Curtin 
to see that this is necessarily so. Article 92 (2) 
may be violated either negligently or intention- 
ally; it is, in short, a general intent crime. 





20. 1 USCMA at 278, 3 CMR at 12. 
21. 2 USCMA at 464, 9 CMR at 94. 





Actual knowledge, however, is a prerequisite to 
conviction under Article 92(2). Intent and 
knowledge are not, therefore, different ways to 
express the same concept. 

Article 86, unauthorized absence, is most cer- 
tainly a general intent crime.*? So, too, is the 
Article 87 offense of missing movement through 
neglect.** But whether or not an accused may be 
convicted, in the absence of actual knowledge, of 
failing to go to his appointed place of duty (Ar- 
ticle 86(1)), of going from that place (Article 
86(2)), or of missing movement (Article 87), 
is an altogether different consideration. 

This does not mean that a mistake of fact need 
only be honest in order to constitute an affirma- 
tive defense to an absence offense laid under Ar- 
ticle 86, or a missing movement through neglect 
offense in violation of Article 87. Clearly an hon- 
est but wnreasonable mistake will not excuse an 
accused who commits an offense as a result of 
simple negligence,** for implicit in this defense 
of mistake of fact is a requirement that it negate 
the state of mind necessary to establish an ele- 
ment of the offense under consideration.”° For 
example, if an accused is aware of the impend- 
ing movement of his ship and thereafter, while 
an unauthorized absentee, forgets what he had 
once known, his lack of present knowledge will 
not provide him a defense no matter how honest 
his claim of forgetfulness. Or if an accused, pos- 
sessing knowledge of the deployment schedule 
of his ship, thereafter is falsely informed by an 
itinerant truss salesman in a local bar that all 
scheduled ship deployments have been cancelled, 
his reliance upon that information will not ex- 
cuse him in a prosecution for negligently missing 
the movement of his ship. In both of these situa- 
tions, however, the accused would, it seems, 
have a defense to missing movement through 
design, provided his mistake or lack of present 
awareness was honest. This is necessarily the 
case since the mistake (or failure to remember) 
would negate the specific intent element of 
“design.” 

The foregoing examples are premised upon 
the assumption that the accused had actual 





22. United States v. Scheunemann, 14 USCMA 479, 34 CMR 259 
(1964). 

23. United States v. Thompson, 2 USCMA 460, 9 CMR 90 (1953). 

24. United States v. Holder, 7 USCMA 213, 22 CMR 3 (1956). See 
also, United States v. Scheunemann, 14 USCMA 479, 34 CMR 259 
(1964). 

25. United States v. Tucker, 14 USCMA 376, 34 CMR 156 (1964); 
ACM 18919, Nickson, 35 CMR 753 (1964). See also, Manson, Mis- 
take as a Defense, 6 Mil. L. Rev. 63 (1959). 


knowledge of the impending movement of his 
ship, but that subsequent to acquiring that 
knowledge, for one reason or another he negli- 
gently failed to apply it. If one were to apply the 
“mistake of fact’”’ defense *° in the manner urged 
by the drafters of the new Manual, the same 
results would obtain in the absence of any actual 
knowledge at all. Consequently, if an accused 
were to sneak a quick nap in the spud locker in- 
stead of being present at quarters when the word 
was passed as to the scheduled movement of his 
ship, his lack of knowledge would not, under 
their analysis, constitute a defense to missing 
that movement. Assume further that an ac- 
cused negligently misreads the Plan of the Day 
and erroneously concludes that his ship is to 
deploy in November, whereas the Plan of the 
Day actually announced an October movement. 
His “mistake of fact”? would not, in the view of 
the drafters, constitute a defense if it is cate- 
gorized as “unreasonable,” albeit “honest.” It is 
suggested that such a result constitutes an un- 
warranted extension of the teachings of United 
States v. Holder and United States v. Scheune- 
mann. It has been previously noted that for 
“mistake of fact” to constitute a defense, it 
must negate an essential element of the offense 
charged. While an unreasonable mistake will 
not negate the element of neglect in a missing 
movement through neglect case, it would appear 
to negate the state of mind necessary to establish 
the element of knowledge. 

Returning again to the analogy of the Article 
92(2) offense, it might be helpful to consider 
the comments of Colonel Manson in his article, 
“Mistake as a Defense’’: 


It is important to appreciate that a single offense 
may require proof of varying degrees of culpability 
with respect to the various essential elements of the 
same offense. For example, to prove a failure to 
obey an order in violation of Article 92(2), UCMJ, it 
is necessary to prove inter alia, that: (1) the accused 
knew of the order, and (2) he failed to obey it. Mistake 
as to (1) need only be honest, because it must be 
shown that he actually knew of the order. [Citing 
United States v. Curtin.] As to (2), the mistake must 
be honest and reasonable because the failure to obey 
may be based upon forgetfulness or other cause having 


7 


its origin in simple negligence. . . .” 


Applying this analysis to an Article 86(1), 
86(2), or an 87 (missing movement through 


26. As described in United States v. Holder, 7 USCMA 213, 22 CMR 
3 (1956). 
27. Manson, supra note 25, at 70. 
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neglect) offense would require us to reject the 
rationale of the drafters and refrain from apply- 
ing an “honest and reasonable” mistake of fact 
test to the element of knowledge. 

In the final analysis, the authority cited by 
the drafters in support of their position is 
simply inadequate for its purpose. Constructive 
knowledge advocates can find no true comfort in 
Thompson or Scheunemann. That is not to say 
that there are no arguments available to support 
the “had reasonable cause to know” substitute 
for actual knowledge. It might be argued, for in- 
stance, that the terms of Articles 86 and 87 do 
not specifically require knowledge, actual or 
constructive. Article 92(2) on the other hand 
includes the word “knowledge” within its def- 
inition. Arguably, Articles 86 and 87 can be ex- 
empted from the Curtin doctrine on that basis. 
It should be noted, however, that the word 
“knowledge” is also not to be found in Article 
85(2), desertion with intent to avoid hazardous 
duty or to shirk important service. The Court of 
Military Appeals long ago rejected the notion 
that “constructive knowledge” could be sub- 
stituted for actual knowledge in an Article 85 
(2) prosecution.*® It would seem that the ab- 
sence of the word “knowledge” from Articles 86 
and 87 simply cannot be taken as being conclu- 
sive as to the intent of the legislature. Moreover, 
the drafters of the 1969 Manual have in fact con- 
ceded that knowledge is an element. Why else 
their return to the constructive knowledge 
doctrine? 

Judge Latimer, in his dissent in Curtin, of- 
fered another line of support for the construc- 
tive knowledge doctrine when he wrote that: 


There is nothing fundamentally wrong or unfair about 
requiring servicemen to acquaint themselves with the 
rules under which they must live in peace or survive in 
war. Many of the regulations governing their conduct, 
their assignments, and matters of official and personal 
interest are posted in a central place for the sole pur- 
pose of bringing them to their attention. ... The 
turnover of personnel is rapid, and the giving of per- 
sonal orders to every individual is virtually impos- 
sible. Publication on bulletin boards is, therefore, a 
necessity which in turn forces the armed services to 
resort to the doctrine of constructive knowledge. .. . 
[Assume an accused], knowing that orders relating to 
his conduct were continually being posted in a conspic- 
uous place and being directed to become familiar with 
them, . . . fails to do so. He then violates one of the 
orders and is acquitted while the soldier who reads 


28. United States v. Stabler, 4 USCMA 125, 15 CMR 125 (1954). 
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the bulletin board and then violates the same order 
will be convicted because he had actual knowledge of 
the order. One soldier is punished for his former 
conscientiousness, and the other is rewarded for his 
erstwhile negligence. This injustice may be cured by 
the doctrine of constructive knowledge. .. .” 


Judge Latimer’s point is not without merit. 
The problem, however, is not whether the Con- 
gress should enact legislation incorporating the 
doctrine of constructive knowledge into unau- 
thorized absence or missing movement offenses, 
but whether it did do so with the enactment of 
Articles 86 and 87 of the Code. Negligence is not 
a permissible basis for a criminal conviction un- 
less it is clearly so defined by statute.*° Conse- 
quently, it is suggested that criminal liability 
stemming from a negligent failure to acquaint 
oneself with a particular piece of information 
should not be found unless statutory language 
is available clearly and precisely to require that 
result. Whether or not criminal intent or know]- 
edge is an element of a statutory crime is a mat- 
ter of statutory construction to be determined 
in a given case by considering the subject mat- 
ter of the prohibition as well as the language of 
the statute, thereby ascertaining the intention 
of the legislature. It is axiomatic that criminal 
statutes must be strictly construed. Restraint 
in the use of inference and implication to extend 
the scope of penal statutory language is there- 
fore required. 

Even if one were to assume that the Congress 
intended that an accused would be in violation 
of Articles 86(1), 86(2), and 87 (missing move- 
ment through neglect) if he negligently failed 
to acquire knowledge of the pertinent order or 
movement, it is unclear how a conviction for 
missing movement through design could logi- 
cally be premised on that doctrine. Paragraph 
166, MCM, 1969, in advocating that constructive 
knowledge is a permissible substitute for actual 
knowledge, does not distinguish between design 
and neglect cases. Yet it would seem that one 
cannot logically intend to miss the movement of 
his ship in the absence of knowledge that the 
movement is to be made. 

The conclusion of J. Fielding Jones in NCM 
63-00040, Miller, that Curtin has laid to rest the 
“spectre of constructive knowledge” in Article 


(Continued on page 26) 
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NAVIGATION IN FOG 


—SOME LEGAL ASPECTS— 


LIEUTENANT COMMANDER DONALD J. PICHINSON, JAGC, USN* 


Navigating one’s way through the law relating to fog is often no 
easier a task than navigating through the fog itself. Lieutenant Com- 
mander Pichinson discusses the meaning of “thick weather,’ the duty 
to remain in port or to anchor, the ‘“moderate speed” requirement, and 
the requirement to “stop engines” and “navigate with caution,” as 


interpreted by the courts. 


INTRODUCTION 


AVIGATION IN FOG can be as hazardous 
in law as in fact. Although a number of 
rules for safe navigation under conditions of 
restricted visibility have been evolved, the pre- 
scriptions are necessarily general in nature and 
have been the subject of extensive judicial in- 
terpretation. Four problem areas will be dis- 
cussed in this article, viz: the meaning of “thick 
weather,” the obligation to remain in port or 
to anchor or berth during periods of impaired 
visibility, the requirement of “moderate speed” 
while navigating under such conditions, and the 
mandate to “stop engines” and to “navigate 
with caution” upon encountering certain fog 
signals. 


*Lieutenant Commander Pichinson is currently assigned to the Ad- 
miralty and Shipping Section, Department of Justice, New York, 
New York. He holds the B.B.A. and LL.B. Degrees from the Uni- 
versity of Texas and is admitted to practice before the Supreme 
Court of Texas. 
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FOG OR THICK WEATHER 


The duties pertaining to navigation of a 
vessel in fog or “thick weather,” as prescribed 
by the rules of the road, are invoked when the 
mariner’s visibility becomes dangerously 
limited by prevailing atmospheric conditions. 
Article 16 of the Inland Rules [30 Stat. 99 
(1897), 33 U.S.C. 192], and Rule 16 of the In- 
ternational Rules [77 Stat. 205 (1963), 33 
U.S.C. 1077] specifically enumerate mist, falling 
snow or heavy rainstorms as atmospheric con- 
ditions which, in addition to fog, invoke the 
rules and duties attendant to obstructed visi- 
bility, but the international rule goes further by 
adding the phrase “or any condition similarly 
restricting visibility.”’ This addition is of no con- 
sequence inasmuch as the courts consider fog a 
generic term,' encompassing all conditions of 
the atmosphere which seriously impair visibility 
and increase the hazards of navigation. A case 


1. See Flint & P.M. Ry. v. Marine Ins. Co., 71 F. 210 (C.C.E.D. 
Mich, 1895). 
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in point is The Edward E. Loomis.? On the morn- 
ing of November 21, 1934, the steamer Edward 
E. Loomis, laden with cargo, was bound down 
Lake Huron; the steamer W. C. Franz, without 
cargo, was upbound. Visibility was such that the 
vessels did not sight each other’s lights until 
about half a mile apart. Both vessels were clos- 
ing rapidly, each making twelve knots when 
they first held one another. The steamers col- 
lided and both were adjudged at fault for the ob- 
vious statutory violation, but the court, in 
addition, made the following observation con- 
cerning the cause or nature of the visual 
obscuration : 


That the obscurity was due to smoke from the up- 
bound vessels seems most unlikely. . . . But whether 
the obscurity was due to smoke or some other cause is 
immaterial, for the rules of navigation applicable to 
fog apply to “thick weather” from whatever cause.* 


Accordingly, “fog” encompasses all atmospheric 
conditions dangerously impairing visibility. 

In order to invoke special rules of navigation, 
fog must be severe enough to hazard navigation. 
In collision litigation, however, it is seen that the 
question of whether or not fog existed at the 
time of collision and the density thereof can be a 
very difficult matter of factual proof involving 
strong contentions on both sides. A comprehen- 
sive statement regarding the question of fog is 
found in The Mexico Maru.* On October 30, 
1918, The Mexico Maru, a steamer 400 feet in 


. 86 F.2d 705 (2nd Cir. 1936). 
. Id. at 708. 
. 270 F. 800 (W.D. Wash. 1921) wherein the court said at 808: 

“A tendency is apparent upon the part of many of the wit- 
nesses, particularly those engaged in navigating boats about the 
bay on this night, to speak of the existence of “haze,” “low lying 
haze,” and “smoke,” and “a foggy condition,” thereby avoiding 
the use of the statutory words “fog” and “mist.” The reason 
for the requirement of a signal is the inability to see satis- 

and fine shades of distinction in descriptive terms 
.” Following this statement the opinion 
the Encyclopedia 


-~ oO Ww 


” 


factorily, 
should not be drawn. . . 
incorporates an interesting comment from 
Britannica (11th ed.) : 

“Fog, the name given to any distribution of solid or liquid 
particles in the surface layers of the atmosphere, which renders 
surrounding objects notably indistinct or altogether invisible 
according to their distance. . . . 

“Two other words, ‘mist’ and ‘haze,’ are also in common use 
with reference to the deterioration of transparency of the sur- 
face layers of the atmosphere caused by solid or liquid particles, 
and in ordinary literature the three used almost 
according to the fancy of the writer. . .. 

“These words are used quite irrespective of the nature of the 
cloud, which interferes with effective vision and necessitates the 


words are 
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length, left her wharf on the East Waterway of 
the Port of Seattle bound for Tacoma. The ves- 
sel A.J. Fuller, a full-rigged American ship 229 
feet long, was at that time lying at anchor with- 
in a certain portion of Elliot Bay designated by 
a city ordinance of Seattle as an “anchorage” 
ground. The collision occurred when Mexico 
Maru plowed into Fuller at about right angles on 
her starboard bow. The Fuller swiftly sank in 30 
fathoms of water. Without regard to fog, Mexico 
Maru was at fault for making excessive speed 
through a well-defined anchorage area. In the 
resultant litigation, the issue of fog was, how- 
ever, found relevant to a determination of fault 
on the part of Fuller: 


The remaining question is whether it is shown with 
sufficient certainty that there was fog or mist of such 
density that the Fuller was also at fault for failing to 
ring her fog bell. . . ° 
% a % * a 

Libelants contend that the Fuller’s lights were visible 
over the anchorage for half a mile, and that this condi- 
tion dispensed with the necessity for ringing the fog 
bell on her. The court can neither agree with the prem- 
ise nor the conclusion, for it is apparent, taking into 
account the distances at which those on the Mexico 
saw the lights on the Fuller and the watchman on the 
Fuller saw the lights on the Mexico, as testified, that 
ship lights were not visible in this portion of the 
anchorage over a quarter of a mile. 

While it is not legal authority, the following table 
from the Encyclopedia Britannica (11th Ed.) vol 1, 
p. 588, as to the effects and traffic requirements in fog, 
is evidence of what is recognized as necessary on the 
part of those so engaged in the navigation of vessels: 





— 


- (Cont'd) special provision; the word ‘mist’ is seldom used in 
similar connection. We may thus define a fog as a surface cloud 
sufficiently thick to cause hindrance to traffic. It will be ‘thick 
mist’ if the cloud consists of water particles; a ‘thick haze’ if it 
consists of smoke or dust particles which would be persistent 
even in a dry atmosphere. 

“It is probable that sailors would be inclined to restrict the use 
of the word to the surface clouds met with in comparatively 
calm weather, and that the obscurity of the atmosphere when 
it is blowing hard, and perhaps raining hard as well, should be 
indicated by the terms ‘thick weather,’ or ‘very thick weather,’ 
and not by ‘fog’; but the term ‘fog’ would be quite correctly 
used on such occasions from the point of view of cautious naviga- 
tion. If cloud, drizzling rain, or heavy rain cause such obscurity 
that passing ships are not visible within working distance, the 
sounding ef a fog horn becomes a duty.” Jd. at 808. 

For cases involving different types of atmospheric conditions 
requiring adherence to statutory duties in fog, see, e.g., The Wil- 
liam H. Taylor, 278 F. 717 (2nd Cir. 1922) (vapor due to intense 
cold); The Jean Jadot, 2 F. Supp. 942 (E.D.N.Y. 1933) (snow- 
fall); The Augustine, 8 F. 2d 287 (S.D.N.Y. 1924) (heavy rain 


squall); The Archey Crossman and The Gracie, 106 F. 984 
(S.D.N.Y. 1900) (smoke). 
5. 270 F. at 804. 


Name. No On Land. 
Slight fog or 1 | Objects indistinct, 
mist but traffic by 

rail or road un- 
impeded. 
Moderate fog 2 | Traffic by rail re- 


quires addition- 


On Sea. 
Horizon invisible, 
but lights and 
landmarks visi- 
ble at working 

distances. 


Lights, passing 
vessels and 


On River. 


Objects indistinct 
but navigation 
unimpeded. 


Navigation imped- 
ed, additional 


al caution. 


3 | Traffic by rail or 
road impeded. 


Thick fog 4 | Traffic by rail or 
road impeded. 
5 | Traffic by rail or 


road totally dis- 


organized. 


In daylight, if the condition as to visibility were such 
that one could not see half a mile, no mistake would be 
made in pronouncing it foggy; and if, at night, lights 
that ordinarily would be seen two miles cannot be 
seen a half a mile, it is “foggy,” as the word is ordi- 
narily understood. . . . The law does not require the 
bell only when lights cannot be seen, but also when the 
foggy condition renders it liable that they may not be 
seen.® 


In another case, Dolner v. The Monticello,’ 
the facts are somewhat similar to The Mexico 
Maru in that a steamer, Monticello, which the 
court held at fault for excessive speed, struck 
and fatally damaged the schooner Phebe. Monti- 
cello charged the schooner with fault for failing 
to sound her fog horn. The testimony as to the 
density of fog was in sharp conflict, but the 
court determined that there was fog of sufficient 
density to warrant sounding the proper signals: 

... Some of the witnesses speak of the night as 

merely “misty,” or “hazy,” and “smoky;” while others 

testify that the fog was so dense that “you couldn’t 
see any thing;” others, according to their respective 
powers of description or accuracy of recollection or 
force of imagination, testifying to every intermediate 
state, from impenetrable fog and murky darkness as 
stated by one witness, which is “nothing more than 
dew, and a kind of smoke over the water,” as described 
by others. Taking into consideration the fact that all 


6. Id. at 810-11. 
7. 7 F. Cas. 858 (No. 3,971) (C.C. Mass. 1870). 


caution re- 
quired. 


landmarks gen- 
erally indistinct 
under a mile. 


Fog signals are 
sounded. 


Ship’s lights and 
vessels invisible 
at 44 mile or 
less. 


Navigation sus- 
pended. 


(Italics by the court.) 


witnesses substantially admit the existence of a fog, 
mist, or haze of some kind ... [and] the sudden- 
ness with which the lights of the respective vessels 
glanced out of the fog . . . there can be no difficulty 
in arriving at the conclusion that the fog was suffi- 
ciently dense to shut out the view of the lights of the 
schooner within the range of the limit of the sound of 
the fog-horn. . . 

The true rule in relation to the density of a fog 
which would require the use of the statute fog-horn is 
well stated by the learned district judge in his opin- 
ion in this case: “By day, there must be fog enough 
to shut out the view of the sails or hull; or by night, 
of the lights within the range of the horn, whistle, 
or bell.’’* 


It will thus be seen that no “automatic” legal 
test has been formulated for determining pre- 
cisely when visibility is sufficiently obscured to 
invoke the fog rules, except to say, generally, 
that it occurs at the instant the mariner cannot 
see the hull or lights of other vessels at safe, 
working distances. 


DUTY TO DISCONTINUE NAVIGATION 


It should be observed that courts may, in a 
particular case, hold a vessel at fault solely for 
commencing a voyage in dangerously thick 
weather, without regard to what action she 
takes once underway. A leading case on this 


8. Id. at 859. 
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point is The Quogue.’ At about 0630 hours on 
the morning of February 9, 1925, the steam tug 
Quogue set out in dense fog from her pier in 
New York harbor. Her master intended to navi- 
gate by hugging the pier ends which were vis- 
ible at a distance of 50 feet only. Unfortunately, 
while she was maneuvering away from the pier 
to pick up her tow, an approaching tug forced 
her further toward midstream, and her master, 
losing sight of the pier in the fog, became lost, 
and allowed his craft to drift with the flood cur- 
rent up river for a mile or so. But upon hearing 
the noise of trains, the master immediately real- 
ized his approximate position and the danger of 
being carried into Hell’s Gate. He, therefore, de- 
cided to attempt a landing, and as he maneuvered 
in close to the shore, his vessel collided with a 
moored coal barge. 

The lower court, finding no negligence on the 
part of Quogue, either in setting out upon her 
intended voyage, or in her subsequent naviga- 
tion, said: 

Considering the shortness of the trip contemplated, 

and the fact that the route was entirely familiar to 

the captain of the tug, and that it could have been 
followed close to the pier ends, I do not believe there 
was a lack of reasonable care in undertaking 

-. - 


On appeal, the U.S. Court of Appeals for the 
Second Circuit reversed the lower court, and 
countered the above opinion as follows: 


We do not doubt that a fog may be so dense as to make 
the setting forth of a vessel into crowded waters, such 
as surround the city of New York, a fault which will 
put upon her the risk of disaster, however careful her 
subsequent navigation may be—at least in the absence 
of some necessity for undertaking her voyage without 
delay. . . . If a fog is so dense that a vessel must keep 
within a few feet of the pier heads in order to know 
where she is, it cannot be prudent to set out. The 
master of the Quogue had no right to suppose that he 
could go even a quarter of a mile without being forced 
out more than 50 feet from the pier ends. He was 
bound to apprehend that other vessels might come 
along and that he would have to navigate with refer- 
ence to them. No necessity for immediately setting 


9. 35 F.2d 683 (2nd Cir. 1929). See also, Oil Transfer Corp. v. Diesel 
Tanker F, A. Verdon Inc., 192 F. Supp. 245 (S.D.N.Y. 1960); 
The John F. Bresnahan, 58 F.2d 678 (S.D.N.Y. 1932), aff’d 62 
F.2d 1077 (2nd Cir. 1933). The Adriatic, 287 F. 257 (S.D.N.Y. 
1922), aff'd 287 F. 259 (2nd Cir. 1922), holds that a vessel getting 
underway in fairly clear conditions is not at fault for failure to 
inquire as to conditions a little further on her course, even 
though it might have keen prudent to do so. Ferryboats and 
fireboats, owing to their public responsibility, are somewhat 
exempt from any duty to discontinue navigation, but this privi- 
lege is not absolute. See New York Cent. RR. v. City of New 
York, 19 F.2d 294 (2nd Cir. 1927). 

10. Lake Huron-Quogue, 1928 A.M.C., 1880 (S.D.N.Y.). 
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forth was shown. Under the circumstances it was im- 
prudent to start out, and the collision was the proxi- 
mate result of that initial fault. . . ." 


The case of U.S.S. Whitehurst v. The Motor 
Ship Hoyanger '* also involved the question of 
whether it was prudent to put to sea in thick 
weather. There, the Norwegian flag, M/S Hoy- 
anger, and U.S.S. Whitehurst (DE-643) col- 
lided in dense fog at the entrance to the harbor 
of Vancouver, British Columbia. Hoyanger had 
departed in fog, and a swift following current 
made it necessary for her to proceed at a speed 
of five to six knots in order to maintain positive 
rudder control. Considering the current, Hoy- 
anger was traveling well in excess of six knots 
when Whitehurst was sighted, just before col- 
lision. Both vessels were considered by the court 
to have been at fault, but with regard to Hoy- 
anger’s leaving her pier into fog the court 
stated : 


The HOYANGER could not be operated at a speed 
of less than five to six knots through the water, which 
was excessive under the conditions of visibility exist- 
ing at the time of departure and at the time the ves- 
sel entered the First Narrows... . 

Factors other than caution and safety prompted the 
decision of the HOYANGER to attempt passage of 
the First Narrows under the conditions of traffic, visi- 
bility and tidal current which existed. It is well set- 
tled that a vessel should remain at her dock rather 
than commence a voyage when she cannot proceed at a 
moderate speed in conditions of restricted visibility. 
The navigation of the HOYANGER was characterized 
by cocksure indifference, and it was a fault for the 
HOYANGER to depart and attempt passage of the 
First Narrows under the conditions then existing.” 


The above opinions should not be construed 
as holding that in every fog situation a vessel is 
under an absolute duty to remain moored until 
visibility clears. This duty is invoked only when 
getting underway will involve serious danger; 
therefore, the circumstances of a given case will 
determine the existence of such duty. For ex- 
ample, in The Quogue, the tug pulled away from 
her pier in very dense fog into a busy waterway. 
Although she acted prudently once lost and cut 
off from her visual guides, she had placed her- 
self into a dangerous situation because of heavy 
traffic, which reasonably should have been an- 
ticipated. The fog, plus the dangerous traffic, 
were key circumstances which invoked the duty 
to remain pierside. Perhaps if Quogue had taken 
the same actions, but in a quiet harbor, no fault 


11. 
12. 
13. 


35 F.2d at 684-85. 

265 F. Supp. 730 (W.D. Wash. 1967). 

Id. at 734. See also, Avondale Marine Ways, Inc. v. The Crescent 
Cities, 184 F. Supp. 773 (E.D. La. 1960). 





would have been found against her. Similarly, 
in Whitehurst-Hoyanger the key circumstance 
requiring Hoyanger to remain at her berth was 
the matter of the swift current and the accom- 
panying fact that she had to proceed at excessive 
speed to maintain steerageway. Of course, as in 
The Quogue, the density of fog and the traffic in 
the harbor were circumstances to consider, but 
one may speculate that if there had been a flood 
tide with Hoyanger thus able to maintain steer- 
ageway into the current at very slow speed, she 
may have escaped fault. Whether or not a vessel 
should commence a voyage in fog, therefore, is 
a matter of discretion,‘ and while it may not 
be fault per se merely to get underway in fog, a 
court, viewing all of the circumstances, may 
find, as seen above, such clear abuse of discre- 
tion in this regard as to inculpate a particular 
vessel. 

Generally speaking, the above reasoning ap- 
plies to vessels underway which encounter fog 
so thick that further navigation is dangerous. 
Again, depending on the circumstances, such 
vessel may be obliged to anchor or tie up, par- 
ticularly in congested areas, if she can prudently 
do so. This is not to say, however, that as she 
encounters the fog she must immediately lie to, 
for her anchorage, if possible, should be clear 
of the traffic or fairway, and thus she may well 
be justified in proceeding further to find a safe 
anchorage.” 

In The Mohegan," that vessel collided in dense 
fog with the ferryboat Lakewood. The district 
court found that the collision 


. occurred about 150 feet off Pier 13, Manhattan 
shore, on the last of the flood tide. The Lakewood left 
Communipaw, N.J., at 7:04 a.m., bound for her New 
York slip on the north side of Pier 11. The fog was 
so dense that her lookout could not be seen from her 
pilot house. She proceeded cautiously, stopping, and 
going ahead on one bell, and blowing fog signals at 
proper intervals. The Mohegan was bound from Provi- 
dence, R.I., for New York, her dock being the north 
side of Pier 14. As she proceeded down the East 
River, both shores were visible; not until she had 
rounded the Battery and was heading up the North 
River did she encounter a blanket of fog which shut 
out all visibility. She continued cautiously toward her 
dock, blowing fog signals, going ahead slowly, stop- 
ping, and sometimes backing to kill her headway. 

. Each vessel had heard the other’s fog whistles. 


14. The Ella Andrews, 105 F. 651 (5th Cir. 1900); The Osceola, 18 

F.2d 415 (S.D.N.Y. 1924). 

. See, La Bourgogne, 86 F. 475 (2nd Cir. 1898); O/Y Finlayson- 
Forssa A/B v. Pan Atlantic SS Corp. (SS Antinous—M/V 
Argentina), 259 F.2d 11 (5th Cir. 1958); The Hans Maersk, 87 
F.2d 193 (4th Cir. 1937). 


16. 28 F.2d 795 (2nd Cir. 1928). See Griffin, Collision 308 (1949). 
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At the time of the collision the Lakewood had very 
little headway.” 


Under these circumstances the district court 
found that both vessels were navigating with 
due care and therefore that the collision was un- 
avoidable. This opinion was affirmed on appeal, 
the court saying: 


The fog did not shut down upon the Mohegan until 
she had reached Pier 1. Three possible courses of 
action were then open to her: to proceed cautiously to 
her own Pier 14, to anchor in the thoroughfare where 
she was, or to seek the anchorage at Bedloe’s Island. 
No choice her master could have made would have 
been free from danger. He chose to proceed to his pier, 
on the theory that this was the shortest road to safety. 
We should not substitute our judgment for his, where 
we think there was a fair choice between possible 
courses. ... Under the existing circumstances, we 
cannot say his decision was so clearly unwise as to be 
faulty navigation. ... In a dense fog it is the duty 
of a steam vessel to anchor in a permissible anchorage 
as soon as circumstances will permit; but there is no 
absolute duty to anchor in a thoroughfare, for that 
will endanger herself and others as much as to 
continue with extreme caution... .° (Emphasis 
supplied.) 


18 


MODERATE SPEED 


Perhaps no other duty prescribed by the rules 
of the road is more familiar to the mariner than 
the requirement of “moderate speed” in fog. 
Just as his keenest judgment must be called 
upon during conditions of limited visibility to 
determine whether to get underway, or, if al- 
ready underway, to anchor, the mariner must 
exercise very precise discretion with regard to 
deciding “‘moderate speed.” Just how precise is 
reflected in The Sagamore: 

The discretion of the navigator in the matter of speed 
in a fog must be exercised not wholly as a matter of 
individual judgment or of individual views as to what. 
is moderate speed, but also with due regard to the 
interpretation of the term “moderate speed” by the 
maritime courts and to the general standards of good 
seamanship established by those courts in applying 
the term “moderate speed.” ” 


Turning then to the courts for guidance, it 
will be readily observed that neither the general 
law nor the statutes reveal an unalterable, all- 
inclusive definition, but that “moderate speed” 
depends on all the circumstances surrounding 
the “fog” situation, including the maneuvering 
characteristics of the vessel or vessels. Rule 16, 
itself, reflects that the moderateness of speed 





. 28 F.2d at 796. 

. Id. 

- 247 F. 743 (1st Cir. 1917). 
. Id, at 749. 
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is to be judged “having careful regard to the 
existing circumstances and conditions.” *! 
This is not to say that courts have not formu- 
lated practical tests for determining moderate 
speed ; indeed such tests have been pronounced, 
such as the long familiar “sight” test, discussed 
below, that ‘“‘moderate speed” is one which will 
allow a vessel to stop within a track equal to 
one-half the distance of visibility. But again, 
such rules are generally not applied without due 
regard for the factual circumstances. For ex- 
ample, in Polarus Steamship Co. v. The T/S 
Sandefjord Giriks Rederi A/S,*° two 400-foot 
tankers collided in fog some 40 miles at sea off 
Barnegat Inlet on the New Jersey coast. The 
vessels approached from opposite directions, 
with Polarusoil, which had no radar, bound for 
Texas and on a southerly course, and Sandefjord 
heading north from Philadelphia to New York. 
Sandefjord was equipped with navigational 
radar in good order. She was making full speed, 
approximately 14 knots, but as fog closed in she 
reduced her speed by two knots. On her radar 
she observed a vessel some miles ahead off her 
port bow, but she took no immediate action. 
Later she heard five or six fog signals from 
Polarusoil; yet she remained at 12 knots until, 
finally sighting Polarusoil close aboard, she re- 
versed her engines. In contrast Polarusoil was 
proceeding at one-half speed—six knots—be- 
cause of the fog. Since she had no radar, her first 
warning that another vessel was close by was 
the fog whistle of Sandefjord about two minutes 
before collision. On hearing the fog signal she 
stopped her engines. Then, on hearing a second 
blast, she put her engines full astern. At the 
time of impact the Polarusoil was dead in the 
water or going astern slowly. Based on these 
facts the lower court held Sandefjord solely to 
blame. This decision was affirmed on appeal to 
the U.S. Court of Appeals for the Second 
Circuit: 
We cannot disturb the finding that the Sandefjord 
was solely to blame. There was no violation by the 
Polarusoil of Article 16 of the International Rules, 
33 U.S.C.A. 92, requiring vessels to praceed .. . “at 
a moderate speed, having careful regard to the exist- 
ing circumstances and conditions.” 
“Moderate” speed is undoubtedly less than full speed. 
... But the term is a relative one, and precisely 
how much less the statute requires depends on the 
peculiar circumstances of each case. . . 


21. United New York Sandy Hook Pilots Ass’n v. Den Norske Ameri- 
kalinje A/S [Sandy Hook-Oslofjord], 121 F.2d 304, 306 (2nd Cir.), 
cert. denied 314 U.S. 684 (1941). 

22. 1956 A.M.C, 1000 (S.D.N.Y. 1955), aff’d 236 F.2d 270 (2nd Cir. 
1956), cert. denied 352 U.S. 982 (1957). 
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True it is that there are statements that in congested 
harbor waters, and at times elsewhere, anything more 
than bare steerageway in the presence of fog may be 
too much. . . . Even more frequently, the applicable 
rule has been said to be that no vessel should be oper- 
ated in a fog at a speed which is so fast that she can- 
not stop within the distance her helmsman can see 
ahead. ... 
But these are not rules of thumb to be applied willy- 
nilly. They are but glosses upon the basic rule requir- 
ing operation at a moderate speed, and, like it, they 
must be applied according to the particular circum- 
stances of each case. . . . The purpose of the statute, 
spelled out in the “sight rule,” is to require generally 
and not absolutely that a vessel proceed only at such 
speed that it can stop before striking another vessel 
which comes into the range of its vision. And here 
the Polarusoil was “stopped in the water and prob- 
ably going astern very slowly at the time of 
eolision”... . * 


Specific circumstances to be taken into ac- 
count in a given case might include: the proba- 
bility of the presence of other vessels; density 
of fog; the state of the weather as affecting the 
ability to hear the fog signals of other vessels 
at a reasonable distance; the full speed of the 
ship herself; her maneuverability and backing 
power; and information obtained from the use 
of radar.** 

Taking all of the above factors into account a 
vessel in fog should set her speed so that she can 
do her part toward avoiding collision. In The 
Umbria,” the U.S. Supreme Court stated : 


The general consensus of opinion in this country is 
to the effect that a steamer is bound to use only such 
precautions as will enable her to stop in time to avoid 
a collision, after the approaching vessel comes in sight, 
provided such approaching vessel is herself going 
at the moderate speed required by law. In a dense 
fog this might require both vessels to come to a stand- 
still, until the course of each was definitely ascer- 
tamed...” 





23. 236 F.2d at 271-72. See also, The Pennsylvania, 86 U.S. (19 
Wall.) 125 (1873); Pure Oil Co. v. Union Barge Line Corp., 
227 F.2d 868 (6th Cir. 1955); Gertrude Parker, Inc. v. Abrams, 
178 F.2d 259 (ist Cir. 1949); The State of Alabama, 17 F. 847 
(S.D.N.Y. 1883) ; Griffin, supra note 16, at 290. 

See, M/V Francisville-SS Mathew Luckenbach, 215 F. Supp. 667 
(S.D.N.Y.), aff'd 324 F.2d 563 (2nd Cir. 1963). The Annex 
to the International Rules of the Road, “Recommendations on 
the Use of Radar Information as an Aid to Avoiding Collisions 
at Sea,” par. Z, 33 U.S.C. 1094, states: 

“A vessel navigating with the aid of radar must, in compliance 
with section 1077(a) of this title, go at a moderate speed. In- 
formation obtained from the use of radar is one of the circum- 
stances to be taken into account when determining moderate 
speed. ... Radar indications of one or more vessels in the 
vicinity may mean that “moderate speed” should be slower 
than a mariner without radar might consider moderate in the 
circumstances.”’ 

- 166 U.S. 404 (1897). 
26. Id. at 417. A compilation of cases in line with The Umbria is 
set forth in Griffin, supra note 16, at 293. 
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Based on The Umbria and similar decisions 
the courts have formulated the familiar “rule of 
sight” or “visual distance” test for judging 
“moderate speed.” The rule as previously stated 
requires a vessel to be able to stop within her 
share, or one-half, of the distance of visibility. 
Obviously, the test has limitations, for strict 
adherence would require a vessel in dense fog, 
in the open sea, and with no sign or expectation 
of traffic, to proceed dead slow, and perhaps 
even stop in zero visibility. Concerning applica- 
tion of this rule, Griffin, in his excellent work on 
collision, states: 


The rule that a vessel must be able to stop within her 
share of the visible distance is, it would seem, sub- 
ject to some relaxation in waters where there is lit- 
tle traffic. Numerous cases, some of which have al- 
ready been quoted, say that prudent speed varies with 
the likelihood of meeting other vessels. It seems to 
follow that, in waters where other vessels are not often 
met, a speed greater than the “share of the visible 
distance speed” may be upheld. Of course, the ques- 
tion being one of “moderate speed’’—i.e., of negli- 
gence—each case depends on its own circumstances. 
If, however, the vessel has a warning by signal [or 
otherwise] of the presence of another, the “share of 
the visible distance” rule should be applied.” 


Notwithstanding the wide acceptance of the 
“visual distance” rule as a practical guide for 
judging “moderate speed” in proper circum- 
stances (when the presence of the other vessel 
is known or reasonably could have been antic- 
ipated), some courts have steadfastly refused 
to be bound by “such a fixed test.”’ This is mani- 
fest in Oil Transfer Corp. v. Westchester Ferry 
Corp.,*> a case arising from a collision on the 
Hudson River in fog, where the visibility was 
250 feet or less. Involved were a flotilla consist- 
ing of two tugs towing two oil barges proceeding 
down the river and a ferry which was on her 
routine trip passing across the Hudson, Yonkers 
to Alpine. When the flotilla had reached the 
point where it would have crossed the ferry’s 


27. Griffin, supra note 16, at 296. The “‘visual distance”’ test has for 
years been relied upon by the courts. However, as reflected in 
the Polarusoil-Sandefjord case, some jurisdictions are not so 
receptive to such “fixed tests,” and place more emphasis on the 
circumstances. For recent cases concerning this test, see, Villain 
& Fassio v. Tank Steamer E. W. Sinclair, 313 F.2d 722 (2nd 
Cir. 1963); O/Y Finlayson v. Pan Atlantic SS Corp., 259 F.2d 
11 (5th Cir. 1958); USS Whitehurst v. M/S Hoyanger, 265 F. 
Supp. 730 (W.D. Wash. 1967); Cities Service Oil Co. v. M/V 
Melvin H. Baker, 260 F. Supp. 244 (E.D. Pa. 1966). Other “tests” 
such as a “bare steerageway” rule, defining “moderate speed” as 
the lowest point consistent with good steerageway, have been 
suggested by certain decisions. See, The Martello, 153 U.S. 64 
(1894); Oil Transfer Corp. v. Westchester Ferry Corp., 173 F. 
Supp. 637 (S.D.N.Y. 1958). Again, application of such tests is 
limited by circumstances. 

28. 173 F. Supp. 637 (S.D.N.Y. 1958). 


course, the ferry came out of the fog and struck 
the port quarter of one tug, slid off and struck 
one of the oil barges, and damaged both of these 
vessels. The flotilla was held at fault for exces- 
sive speed in fog, five or six knots (visibility 250 
feet or less). The ferry was proceeding at seven 
knots at the time her lookout reported the flo- 
tilla, just a short time before collision, but it 
was argued that this speed was not excessive 
in view of the ferry’s enormous backing power 
(the power available to stop being one of the 
factors which should be weighed in arriving at 
“moderate speed,” as noted above). With re- 
gard to this contention and the applicability of 
the “rule of sight” test, the court stated : 


The “Ferry” was crossing what she knew to be the 
path of many vessels, bound up and down stream. On 
her own testimony she was moving at a speed of seven 
knots (700 feet a minute) and had not reduced her 
speed at all. Her excuse is that, even so, she could have 
come to a stop in time to avoid collision. Her master so 
argued because she had a propeller at both ends of the 
vessel, so rigged that they could be rotated in unison 
to stop her way; so that it was as though, when revers- 
ing, she was under two propellers. I do not question 
that this was true, but I am unconvinced that she 
could have stopped within 125 feet, which, she argues, 
was not too great a speed, if the visibility was 250 
feet. It is quite true that the generally accepted rule is 
that a vessel may travel in a fog at a speed that will 
allow her to stop within the distance of the existing 
visibility if she meets another vessel who can also stop 
within that distance. That would of course mean half 
the distance of the visibility if the meeting vessel 
was moving at the same speed, and the Ninth Circuit 
appears to have made this the test [The Silver Palm, 
94 F.2d 754, 759 (9th Cir. 1937)]. We have left the 
question open without such a fixed test: [Polarus SS. 
Co. v. The T/S Sandefjord, 236 F.2d 270 (2nd Cir. 
1956) [discussed supra] and happily I am _ not 
called upon to decide the point here for the following 
reasons. In the first place any such doctrine should 
make some allowance for the interval between detec- 
tion of the presence of the other vessel and setting 
the engines in reverse. It is not necessary to go into 
refinements, based as they must be upon uncertain 
premises, because the “Ferry” was at fault anyway. 
Either her lookout was faulty or her speed was too 
great; for she does not suggest that it was necessary 
to go at seven miles an hour in order to keep her 
steerage way. Indeed, I cannot help saying that it re- 
quires hardihood seriously to argue that the visibility 
at the time in question required no slackening of speed 
whatever, especially in the case of a vessel, that, as 
I have said, was crossing a thoroughfare likely to be 
crowded by vessels passing at right angles.” 





29. Id. at 639 (footnotes omitted). 
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DUTY TO STOP ENGINES 


The mariner has no discretion under Rule 16 
with regard to “stopping engines.” The rule is 
imperative that engines be stopped immediately 
when the first fog signal is heard apparently 
forward of the beam. In Lie v. San Francisco & 
Portland S.S. Co.,*° the steamship Selja, inbound 
to the port of San Francisco from China, first 
heard the fog whistle of the steamer Beaver, 
outbound, at 1500 hours. Selja at that time was 
making about six knots. Thereafter she heard 
Beaver’s signal about every minute. At 1505 
hours, Selja’s engines were put at slow and her 
speed cut to three knots. At 1510 hours, Selja, 
for the first time stopped her engines. She con- 
tinued ahead slowly until 1515 hours, when the 
Beaver came into view. She then reversed her 
engines. The collision occurred at 1516 hours, at 
which time Selja had practically lost headway. 
She was struck and sunk by Beaver, which was 
proceeding at a speed clearly negligent. On 
behalf of Selja it was strongly contended that 
her mere failure to immediately stop engines 
was not serious fault or the proximate cause of 
the collision, in view of palpable fault on the 
part of Beaver. However, the U. S. Supreme 
Court did not agree, holding that Selja’s failure 
to stop engines upon hearing the first whistle 
was a violation of the statute and certainly a 
contributing cause of the collision: 

The most cursory reader of this rule [Rule 16] must 
see that while the first paragraph of it gives to the 
navigator discretion as to what shall be “moderate 
speed” in a fog, the command of the second paragraph 
is imperative that he shall stop his engines when the 
conditions described confront him. The difficulty of 
locating the direction or source from which sounds 
proceed in a fog, renders it not necessary to dwell 
upon the purpose and obvious wisdom of the second 
paragraph of the rule.” 


It is obvious from the rule itself that the 
mandate to “stop engines” and “navigate with 
caution” is not invoked at the hearing of every 
fog signal regardless of its direction. This duty 
is qualified in that it is applicable only on hearing 
“apparently forward of the beam a fog signal, 
the position of which is not ascertained.” (Em- 
phasis supplied.) The courts have construed the 
phrase “‘position of which is not ascertained,” to 
mean that the rule applies where the signal is 
heard ahead, unless the location of the vessel is 
“positive” and “certain” and she is known to be 


30. 243 U.S. 291 (1917). See alse Johnston-Warren Lines v. United 
States, 196 F.2d 689 (2nd Cir. 1952). 
31. 243 U.S. at 296. 
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in safe position.** Again, if the signal is not “‘ap- 
parently forward of the beam” there is no duty 
to “stop engines.” However, when the direction 
is uncertain, the mariner is, of course, left to 
his good judgment. This is shown in Steffens 
v. United States.** In that case, the Dutch 
steamer Aalsum, bound for New York on a 
course west northwest some 50 miles west of 
the Nantucket Shoals Lightship, collided in fog 
with Dannedaike, a U.S.-owned tank steamer 
which was bound northeast for Boston. Each 
vessel heard the fog signals of the other before 
collision but neither stopped her engines. 
Dannedaike admitted that she was at fault for 
failing to run at moderate speed and stop en- 
gines as prescribed by the Rules of the Road. 
Aalsum, on the other hand, vigorously denied 
that she heard Dannedaike’s whistle from “ap- 
parently” forward of her beam, or that she was 
going too fast. Her witnesses vaguely described 
the direction of Dannedaike’s whistle as “broad 
on the port side.” The lower court considered 
that the evidence favored Aalswm and found 
Dannedaike solely at fault. This decision was af- 
firmed on appeal by the U.S. Court of Appeals 
for the Second Circuit, the court saying in part: 
A more perplexing question is her [Aalsum’s] fail- 
ure to stop. If the Dannedaike’s signal came from 
“apparently” forward of her beam, this duty was 
imperative under these circumstances, for nothing 
prevented that action. In fact, the signals came from 
about two points forward of her beam, and, if that 
had been the test, she would be cast [at fault]. It 
is not, and it would have been an impracticable duty 
to impose. A fog conceals the direction of sound and 
the place of its origin; a signal only two points for- 
ward of the beam might easily be mistaken for one 
coming from abeam, or of ambiguous direction. We 
read the rule as imposing an absolute duty only when 
the ship believes that the signal comes from ahead. 
When the direction is uncertain, navigation is left 
(as it was before 1889) to the master’s judgment, ex- 
cept that the speed must in all cases be “moderate.” 
...A master uncertain of the direction may do 
worse by stopping than by going on. Suppose it turns 
out that the approaching vessel is coming on at higher 
speed than he, and upon a crossing course, though 
abaft his beam. He may stop in her track and provoke 





32. The Ansaldo Savoia, 276 F. 719 (E.D. Va. 1921). It is interest- 
ing to consider whether or not a radar observation is an ‘“‘as- 
certainment” of position within the meaning of Rule 16(b) 
excusing a vessel from stopping engines. The third recommenda- 
tion in the Annex to the International Rules of the Road is that 
“radar ranges and bearings alone do not constitute ascertain- 
ing. .. .”’ However, it remains unresolved as to whether or not 
a series of radar bearings, if carefully plotted, can ever result 
in “ascertainment.” For a discussion of this problem see Healy, 
Radar Decisions Re-Examined, 17 JAG J. 223 (Feb-Mar 1964). 

33. 1927 A.M.C. 1304 (E.D.N.Y.), aff'd 32 F.2d 206 (2nd Cir. 1929). 





a collision, which he would otherwise escape; or, if 
she [the other vessel] does her duty and stops, hear- 
ing his signal forward of her own beam, if he keeps 
on, he will move out of range, as he cannot do if he 
stops. It is true that all sorts of situations are pos- 
sible, but we must accept the judgment of those 
exceptionally well qualified persons who quite delib- 
erately changed the rule. They did not make the duty 
imperative in cases of doubt.” 


Once engines have been stopped the rule re- 
quires the mariner to “navigate with caution 
until danger of collision is over.” Compliance 
with this mandate is, of course, a matter de- 
manding sound judgment in light of all the 
circumstances. “In short, with another ship 
known to be ahead in fog, the vessel must be 
navigated with due regard to the dangers of that 
situation and with the utmost caution.” * The 
urgency of the situation may well indicate a ne- 
cessity to reverse ** the engines in addition to 
stopping them. 

Although there is no imperative duty to re- 
main “stopped,” and while it may not be impru- 
dent to cautiously move ahead from time to time 
in feeling out the situation, generally a vessel 
should remain with her engines stopped until 
she has ascertained the position of the other ves- 
sel whose fog signal has caused her to stop in the 
first place.*’ 

In addition, cautious navigation may require 
that a vessel, upon hearing the fog signal of the 
other ship, hold course, and not blindly alter 
helm before the position and course of the other 
ship is determined. Again there is no rigid rule 
in this regard, but a vessel in collision could have 
a difficult time trying to justify a radical change 
of course after hearing a fog signal, but before 
ascertaining the location of the other vessel. 
“Such an attempt, however, [to alter helm] 
should not be made until those in charge of the 
vessel have some intelligent basis for making it. 
They should not, to use the phrase of Lord Mor- 
ris in The Vindomora, (1891) App. Cas 1, 9, go 
‘eroping about’ to avoid collision; and a change 
should not be made unless there is a clear reason 
for making it.” * 


32 F.2d at 207. 

Griffin, supra note 16, at 324. 

See, The George W. Roby, 111 F. 601 (6th Cir. 1901); Tug Julia 
C. Moran-U.S.N.S. Comet, 1967 A.M.C, 1348 (S.D.N.Y.) ; The City 
of Atlanta, 26 F. 456 (S.D.N.Y. 1886); The Lepanto, 21 F. 621 
(S.D.N.Y. 1884). 

37. Sea Products v. Puget Sound Navigation Co., 191 Wash. 267, 71 
P.2d 43 (1937) ; The Rondane, 9 Asp. 106 (1900). In The Tillicum, 
230 F. 415 (9th Cir. 1916), and Afran Transport Co. v. The 
Bergechief, 274 F.2d 469 (2nd Cir. 1960), vessels were held at 
fault for kicking their engines ahead again before the location, 
course, and speed of the other vessels were precisely known. 
Griffin, supra note 16, at 324-25. In Villain & Fassio v. Tank 


34. 
35. 
36. 


38. 
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CONCLUSION 


When a vessel at anchor or pier becomes en- 
veloped in dense fog, those in charge may be 
required to determine whether to get underway, 
notwithstanding limited visibility, or remain 
out of navigation until more favorable weather 
conditions. If conditions of tide, or otherwise, 
will not allow her to proceed in accordance with 
the rules of the road, then she should not 
proceed. As previously noted, in Whitehurst- 
Hoyanger,”® the Hoyanger had to exceed 
“moderate speed” because of the swift following 
current and therefore was held at fault for get- 
ting underway under such conditions. By the 
same reasoning a vessel may be under a duty to 
anchor if she is already at sea when caught in 
fog—but this is not to say that she must lie to at 
the very moment the fog closes in, because a 
vessel, generally, must avoid traffic and danger- 
ous fairways, and should therefore seek a proper 
anchorage. 

When proceeding, a vessel must navigate at 
“moderate speed” in fog, and although it may be 
stated with reasonable certainty that this means 
something less than full speed, just how much 
less depends on all of the circumstances. How- 
ever, as a rule of thumb, subject, of course, to 
qualification by circumstance, those in charge 
should set her speed so as to enable her to stop 
within one-half the distance of visibility. Even 
that speed may be too fast in dangerously con- 
gested areas, or slower than required in open 
sea or quiet harbor. 

If a vessel, running at sea in fog and holding 
“moderate speed” as required by the rules, 
should hear the signal of another vessel, unseen, 
somewhere in the fog, and if the signal comes 
from “apparently forward of her beam,” those 
in charge must immediately “stop engines” and 
“navigate with caution” until the danger is 
passed. Although Rule 16 does not so state, the 
urgency of the situation may require action in 
addition to stopping engines, é.g., a prompt re- 
versing of the engines in order to kill headway 
as rapidly as possible. Of course, a blind altera- 
tion of helm at this point should be avoided, and 
the vessel should hold on cautiously until the lo- 
cation and course of the other vessel are ascer- 
tained and the danger passed. Once safe, she 
can again resume a “moderate speed.” 





38. (Cont’d) Steamer E. W. Sinclair, 207 F. Supp. 700, 708 (S.D.N.Y. 
1962), the court stated: 

“Before helm action is taken, there must be a determination 
of the other vessel’s position which is more than a mere surmise 
or speculation.” 

39. 265 F. Supp. 730 (W.D. Wash. 1967). 
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KNOWLEDGE 


(Continued from page 16) 


87 offenses, appears valid. As Member Jones 
observed : 
.. . Actual personal knowledge of the accused as to 
the time of the sailing of his ship is the sine qua non 
of a conviction for the offense of missing movement 
either by design or neglect. .. .* 


CONCLUSION AND RECOMMENDATION 


Constructive knowledge has indeed been rein- 
trenched in MCM, 1969. The justification offered 
for its continued existence is not, in the light of 
United States v. Curtin, altogether persuasive. 
The drafters of the new Manual have exhibited, 
by their reliance upon United States v. Scheune- 
mann, a reluctance to distinguish between the 
element of intent and that of knowledge. If these 
two terms are properly to be distinguished, the 
drafters are left without a single post-Curtin 
Court of Military Appeals case upon which to 
anchor their conviction that constructive knowl- 
edge is still a viable concept. 

In view of the foregoing analysis, the prospec- 
tive prosecutor might well find that discretion is 
the better part of valor. It would seem advisable 
to refrain from trying an accused upon a “had 
reasonable cause to know” theory where in fact 
the evidence will reasonably support a finding of 
actual knowledge. Consequently, a request to 
the ruling officer to delete any reference to ‘“‘con- 
structive knowledge” from his charge to the 
court would seem to be the wiser course. 

In those cases wherein the accused clearly 
does not have actual knowledge of the particular 
place and time of duty or of the date of the pros- 
pective movement of his ship, serious consid- 
eration might be given to not charging him with 
an Article 86(1), 86(2), or 87 offense at all. If 
an accused lacks knowledge of these matters due 
to his own neglectful conduct, why not charge 
him with dereliction of duty in violation of 
Article 92(3) instead? ** If the evidence will not 


32. 
33. 


33 CMR at 627. 

In an appropriate situation the pleader might choose to allege 
both the absence offense and the dereliction, in order to meet 
the contingencies of proof. 
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support a conviction for negligent dereliction, 
there would, a fortiori, be no justification for in- 
voking the doctrine of constructive knowledge 
to support an absence or missing movement 
charge. Constructive knowledge is, as has been 
seen, a fault doctrine. Additionally, it should be 
noted that if an accused misses the movement of 
his ship, he has necessarily also absented him- 
self without authority in violation of Article 86 
(3) .*4 Since we have available Article 86(3) and 
perhaps Article 92(3), there is no need for the 
fiction—and indeed it is a fiction—of construc- 
tive knowledge. 

Consider further that under the Table of 
Maximum Punishments * a violation of Article 
86(1) or (2) carries a maximum punishment of 
confinement at hard labor for one month and 
forfeiture of two-thirds pay per month not to 
exceed one month. Dereliction of duty under 
Article 92 (3), on the other hand, carries a maxi- 
mum punishment of three months confinement 
at hard labor and forfeiture of two-thirds pay 
per month for a like period. Missing movement 
through neglect does carry a punishment ex- 
tending to a bad conduct discharge, six months 
confinement, and forfeitures. Generally speak- 
ing, however, missing movement cases are ac- 
companied by unauthorized absences in excess 
of three days duration. A three-day UA, coupled 
with a dereliction allegation, will, through the 
application of the third “escalator clause” ** 
yield a maximum punishment potential of a bad 
conduct discharge, confinement at hard labor for 
nine months, and total forfeitures. 

If the demise of the “constructive knowledge” 
doctrine comes to pass, it will not leave a hiatus 
in the law, nor will it materially restrict the 
Government in prosecuting offenders. Remedies 
are available and are not only adequate to the 
task, but are in most instances superior. Ac- 
cordingly, there is an answer to much of Judge 
Latimer’s concern that the negligent go free 
while the conscientious are held to account, as 
expressed in his dissent in United States v. Cur- 
tin.** The negligent sailor or marine can be held 
accountable for his derelictions without resort to 
the “constructive knowledge” tool. 


34. United States v. Posnick, 8 USCMA 201, 24 CMR 11 (1957). 
35. Par. 127c, sec. A, MCM, 1969 (Rev.). 

36. Par. 127c, sec. B, MCM, 1969 (Rev.). 

37. 9 USCMA at 433, 26 CMR at 213. 





RECENT DEVELOPMENTS IN THE APPLICATION OF THE SOLDIERS’ AND SAILORS’ CIVIL 
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SECTION 514 


This article reviews recent judicial decisions interpreting the 
Soldiers’ and Sailors’ Civil Relief Act with regard to the imposition of 
automobile excise taxes, boat titling taxes, trailer taxes, and sales 
and use taxes. Several U.S. Supreme Court cases are discussed, includ- 
ing the recent decision in the case of Sullivan v. United States, in which 
the Court rejected the argument that sales and use taxes could not be 
collected from servicemen by states other than their state of legal 


residence. 


Amos ALL NAVAL personnel know of 
the Soldiers’ and Sailors’ Civil Relief Act,? 
and will especially know the purpose and effect 
of Section 514,” one of the tax sections. Section 
514, known to many as the “jing-a-ling section,” 
has gained its popularity because it directly af- 
fects the pocketbooks of sailors and marines 
everywhere. The section was originally enacted 


*Until his recent release from active duty, Lieutenant Frake served 
as Head, General Tax Branch, Legal Assistance and Taxes Division, 
Office of the Judge Advocate General. He received his A.B. Degree 
from Harvard College in 1961, an LL.B. Degree from the University 
of California School of Law (Boalt Hall), Berkeley, in 1964, and 
an LL.M. in Taxation Degree from Boston University Graduate 
School of Law in 1965. He is admitted to practice before the Supreme 
Court of the State of California and the U.S. Court of Military 
Appeals and is a member of the American Bar Association. 

1. Soldiers’ and Sailors’ Civil Relief Act of 1940, 50 U.S.C. App. 

501-548, 560-590 (1964). 
2. 50 U.S.C. App. 574 (1964). 
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in 1942 * as Congress recognized that the service- 
man assigned to duty in a state often not his 
state of legal residence* would be potentially 





3. Section 514 was enacted October 6, 1942, as ch. 581, sec. 17, 
56 Stat. 777. 

4. In this article the terms “legal residence,” “‘domicile,” and “home 
state” will be used interchangeably to mean the serviceman’s 
“place of fixed habitation, where his political rights are to be 
exercised and where he is liable to taxation.”” (Black’s Law 
Dictionary (3d ed. 1933).) The serviceman’s “legal residence” 
is often that place from which the servicemember entered the 
military service, where he votes by absentee ballot, titles and 
registers his automobile and pays his taxes. The term “legal 
residence” should be distinguished from the “actual residence” 
of the servicemember, the place where the man is actually, 
physically residing. Both of these terms should also be distin- 
guished from the man’s “home of record,” a term which in the 
Navy is used for military entitlement or administrative purposes, 
and may or may not be the same as the man’s “legal residence.” 
It would not be uncommon for the “home of record” and “legal 
residence” to be different. It should also be noted that in this 
article, the term “nonresident servi will be used to mean 
a serviceman who is not a legal resident of the state in which 
he is physically residing, and the term “host state’ will refer to 
that state in which the serviceman is physically residing. 


n” 
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subject to taxation by more than one state. By 
establishing a concept of federal protection of 
residence for purposes of state taxation and 
thereby reserving the right to tax for the serv- 
iceman’s home state, Section 514 has been de- 
scribed as 


. . . broadly freeing the nonresident serviceman from 
the obligation to pay property and income taxes [so 
as] to relieve him of the burden of supporting the 
governments of the States where he [is] present... 
in compliance with military orders.° 


Today, with the increased demand for state reve- 
nue, the practical effect of this section has been 
particularly important because often it is only 
through the protection of this federal statute 
that the serviceman is sheltered from the opera- 
tion of the host state’s licensing and taxing 
statutes. 

In the sixteen years since its enactment, Sec- 
tion 514 has been neither static nor always eas- 
ily understood. It has twice been amended * and 
has been the subject of court decisions and many 
administrative rulings. Recently there have 
been several more decisions and rulings which 


5. California v. Buzard, 382 U.S. 386, 393 (1966). 

6. Section 514 was not a part of the Soldiers’ and Sailors’ Civil 
Relief Act of 1940 as originally enacted on October 17, 1940 
(ch. 888, 54 Stat. 1178). The section was first added to the Act 
on October 6, 1942 (ch, 581, sec. 17, 56 Stat. 777) and read as 
follows: “For the purposes of taxation in respect of any person, 
or of his property, income, or gross income, by any State, Terri- 
tory, possession, or political subdivision of any of the foregoing, 
or by the District of Columbia, such person shall not be deemed 
to have lost a residence or domicile in any State, Territory, 
possession, or political subdivision of any of the foregoing, or 
in the District of Columbia, solely by reason of being absent 
therefrom in compliance with military or naval orders, or to have 
acquired a residence or domicile in, or to have become resident 
in or a resident of, any other State, Territory, possession, or 
political subdivision of any of the foregoing, or the District of 
Columbia, while, and solely by reason of being, so absent. For 
the purposes of taxation in respect of the income or gross 
income of any such person by any State, Territory, possession, 
or political subdivision of any of the foregoing, or the District 
of Columbia, of which such person is not a resident or in which 
he is not domiciled, compensation for military or naval service 
shall not be deemed income for services performed within, or 
from sources within, such State, Territory, possession, political 
subdivision, or District. This section shall be effective as of 
September 8, 1939, except that it shall not require the crediting 
or refunding of any tax paid prior to October 6, 1942.” 
On July 3, 1944, sec. 514 was amended (ch. 397, sec. 1, 58 Stat. 
722) to read as it does today with the exception that the following 
sentence was added on October 9, 1962 (Pub. Law 87-771, 76 
Stat. 768): “‘Where the owner of personal property is absent from 
his residence or domicile solely by reason of compliance with 
military or naval orders, this section applies with respect to 
personal property, or the use thereof, within any tax jurisdiction 
other then such place of residence or domicile, regardless of 
where the owner may be serving in compliance with such orders.” 
For an interesting discussion of this 1962 amendment, see United 
States v. Arlington County, 326 F.2d 929 (4th Cir. 1964). 
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have helped to clarify the role of this section. It 
is the purpose of this article to discuss some of 
these recent developments so that naval mem- 
bers will continue to be aware of their rights 
and obligations under the law. While it is out- 
side the scope of this article to provide an ex- 
haustive treatment of the many rulings and 
cases interpreting Section 514, reference will 
be made to some of the landmark cases because 
it is difficult to understand the present cases 
without a background in the earlier decisions. 


THE STATUTE ITSELF 


Any intelligent examination of Section 514 of 
the Soldiers’ and Sailors’ Civil Relief Act must, 
of course, begin with the section itself. In fact, 
because the section is so meaty, an excellent 
point of departure is to quote the section in its 
entirety: 


(1) For the purposes of taxation in respect of any 
person, or of his personal property, income, or gross 
income, by any State, Territory, possession, or polit- 
ical subdivision of any of the foregoing, or by the 
District of Columbia, such person shall not be deemed 
to have lost a residence or domicile in any State, 
Territory, possession, or political subdivision of any 
of the foregoing, or in the District of Columbia, solely 
by reason of being absent therefrom in compliance 
with military or naval orders, or to have acquired a 
residence or domicile in, or to have become resident 
in or a resident of, any other State, Territory, pos- 
session, or political subdivision of any of the fore- 
going, or the District of Columbia, while, and solely 
by reason of being, so absent. For the purposes of 
taxation in respect of the personal property, income, 
or gross income of any such person by any State, Ter- 
ritory, possession, or political subdivision of any of 
the foregoing, or the District of Columbia, of which 
such person is not a resident or in which he is not 
domiciled, compensation for military or naval serv- 
ice shall not be deemed income for services performed 
within, or from sources within, such State, Territory, 
possession, political subdivision, or District, and per- 
sonal property shall not be deemed to be located or 
present in or to have a situs for taxation in such State, 
Territory, possession, or political subdivision, or Dis- 
trict. Where the owner of personal property is absent 
from his residence or domicile solely by reason of 
compliance with military or naval orders, this section 
applies with respect to personal property, or the use 
thereof, within any tax jurisdiction other than such 
place of residence or domicile, regardless of where 
the owner may be serving in compliance with such 
orders: Provided, That nothing contained in this sec- 
tion shall prevent taxation by any State, Territory, 
possession, or political subdivision of any of the fore- 
going, or the District of Columbia in respect of 





personal property used in or arising from a trade 
or business, if it otherwise has jurisdiction. .. . 
(2) When used in this section, (a) the term “personal 
property” shall include tangible and intangible prop- 
erty (including motor vehicles), and (b) the term 
“taxation” shall include but not be limited to licenses, 
fees, or excises imposed in respect to motor vehicles 
or the use thereof: Provided, That the license, fee, or 
excise required by the State, Territory, possession, 
or District of Columbia of which the person is a 
resident or in which he is domiciled has been paid. 


PERSONAL PROPERTY TAXES GENERALLY 


As can be seen from the section as: quoted, 
much of Section 514 is concerned with personal 
property taxes.’ It was therefore natural that 
the first United States Supreme Court case to 
interpret Section 514 was a property tax case, 
Dameron v. Brodhead,® decided in 1953. The 
Supreme Court was faced with the question 
whether Section 514 barred the host state from 
taxing a nonresident serviceman’s tangible per- 
sonal property even when the state of his domi- 
cile had not taxed the property. In putting that 
question to rest once and for all, the Court 
stated : 


There is no suggestion that the state of original 
residence must have imposed a property tax. Since 
the language of the section does not establish a condi- 
tion to its application, we would not be justified in 
doing so. . . . In fact, though the evils of potential 
multiple taxation may have given rise to this pro- 
vision, Congress appears to have chosen the broader 
technique of the statute carefully, freeing service- 
men from both income and property taxes imposed 
by any state by virtue of their presence there as a 
result of military orders. It saved the sole right of 
taxation to the state of original residence whether or 
not that state exercised the right.’ (Emphasis added.) 


AUTOMOBILE EXCISE TAXES 


With the Dameron decision the taxation of 
personal property was settled so long as the tax 
was clearly denominated a “personal property 
tax” and the property to be taxed was not a 
motor vehicle. The latter problem area was Sec- 
tion 514(2)(b), and the issue was squarely 
presented in another United States Supreme 
Court case, California v. Buzard.* In Buzard a 
serviceman, resident of the State of Washington 
on duty in California, attempted to register his 





7. For a detailed discussion of the definition and taxation of 
personal property, see Ake, Planning Personal Affairs within 
the General Tax Framework, 20 JAG J. 131 (May-Jun 1966). 

8. 345 U.S. 322 (1953). 

9. Id. at 326. 

. 382 U.S. 386 (1966). 
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automobile in California but was advised that 
he had to pay a registration fee and a 2% 
“license fee.” The issue, therefore, was whether 
California could levy the 2% license fee as a 
“license, fee, or excise’”’ which is authorized as 
a special exception in Section 514(2) (b) when 
the serviceman had not paid such tax to his 
home state. The serviceman had, of course, not 
registered his automobile in his home state of 
Washington. Using Dameron v. Brodhead as a 
foundation for its decision, the Court stated 
that motor vehicles were personal property cov- 
ered by the statute," and then went on to dis- 
tinguish those fees essential to the registration 
and licensing of motor vehicles from those for 
revenue purposes. In reaching its decision that 
Section 514 did bar California from exacting the 
2% tax as a condition of registering and licens- 
ing the automobile, the Court set forth the fol- 
lowing rules: 


[T]here is no persuasive evidence Congress meant 
state labels to be conclusive; therefore, we must 
decide as a matter of federal law what “licenses, fees, 
or excises” means in the statute.” (Emphasis added.) 


The test [for inclusion within the federal immunity] 
is whether the inclusion would deny the State power 


to enforce the nonrevenue provisions of state motor 
vehicle legislation.” 


The decision of the Supreme Court in Cali- 
fornia v. Buzard has recently been followed by 
the Supreme Judicial Court of Maine in the case 
of Stevenson v. Curtis.'* That court ruled that a 
nonresident serviceman may register his auto- 
mobile in Maine without paying the annual 
“excise tax” in spite of the fact that payment 
of the tax is normally a prerequisite to vehicle 
registration in Maine. 


BOAT TITLING TAXES 


In another tax situation, analogous to the 
Buzard and the Stevenson v. Curtis cases, the 
State of Maryland imposes a 3% boat titling ex- 
cise tax on the issuance of every original cer- 
tificate of title for vessels in lieu of the state sales 
and use tax.’° Recently, however, the Attorney 


11, 
12. 
13. 


Id. at 393. 

Id. 

Id. at 395. See also JAGINST 5840.5, Subj: Registration and 

taxation of vehicles of military personnel. This instruction was 

promulgated following the Buzard decision and set forth refund 

procedures for those states which had authorized refunding of 

taxes improperly collected from nondomiciliary servicemen. 

14. 238 A.2d 613 (Me. 1968). 

. Md. Ann. Code, art. 14B, sec. 4E. See also Md. Ann. Code, art. 
81, secs. 326, 375. 
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General of Maryland has ruled that the 3% 
excise tax cannot be validly imposed upon non- 
resident servicemen but that the registration 
fee which is essential to the boat registration 
and numbering program must be paid.*® 


TRAILER TAXES 


At the same time that the United States 
Supreme Court decided California v. Buzard, the 
Court considered the companion case of Snapp 
v. Neal.? In Snapp the State of Mississippi had 
levied an ad valorem tax against the house 
trailer of a nonresident serviceman. The Missis- 
sippi Supreme Court had sustained the tax levy 
on the ground that as applied to motor vehicles, 
Section 514 makes the nonresident serviceman’s 
immunity from Mississippi’s ad valorem tax 
dependent upon whether the serviceman has 
paid the necessary fees to his home state. The 
United States Supreme Court reversed the de- 
cision of the Mississippi Supreme Court on the 
authority of the holding in the Buzard case that 


. . the failure to pay the motor vehicle “license, fee, 
or excise” of the home State entitles the host State 
only to exact motor vehicle taxes qualifying as 
“licenses, fees, or excises”. . . .* 


The Court then concluded with the observation 
that the Mississippi ad valorem tax was not such 
an exaction."® In so concluding the Court did not 
have to decide whether the Mississippi Supreme 
Court was correct in its holding that a house 
trailer was a “motor vehicle” within the mean- 
ing of Section 514 (2) (b).?° 

In the very recent Pennsylvania case concern- 
ing trailers, United States v. Chester County 
Board of Assessment and Revision of Taxes,” 
a new taxing approach was tried. Pennsylvania 
amended its assessment law in 1961 to read as 
follows: 

Subjects of taxation enumerated 

The following subjects and property shall as here- 
inafter provided be valued and assessed and subject 
to taxation... 

(a) All real estate, to wit: Houses, house trailers 
and mobilehomes permanently attached to land or 
connected with water, gas, electric or sewage facili- 
ties, ... and all other real estate not exempt by law 
from taxation. .. .” 


In this case the county board had sought to 
collect its taxes under the authority of this as- 


16. 2 CCH Md. State Tax Rep., par. 200-562. 
17. 382 U.S. 397 (1966). 

18. Id. at 398. 

19. Id. 

20. Id. 

21, 281 F. Supp. 1001 (E.D. Pa. 1968). 

22. Id. at 1002. 
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sessment law from servicemen who were non- 
residents of Pennsylvania on active military 
duty in Pennsylvania. Their house trailers had 
never been permanently attached to the land, 
but were connected to water, sewage, and elec- 
trical facilities and therefore came clearly 
within the language of the taxing statute. 

The basic question in the case as stated by 
the court was whether a house trailer owned by 
a nonresident serviceman on active duty is per- 
sonal property under federal law and hence im- 
mune from state taxation by virtue of Section 
514 of the Soldiers’ and Sailors’ Civil Relief Act 
or whether the trailer is real property to which 
Section 514 does not apply. Citing the Califor- 
nia v. Buzard decision, the court pointed out 
that the 


. . . determination of the scope of a federal statute 
necessarily raises a federal question, which does not 
depend on the divers interpretations by the several 
states of what is personal or real property.” 


Further, the court concluded that 


. .. this statute, intended to raise revenue for the 
operation of local governments within the state, as 
sought to be applied to the personal property of non- 
resident servicemen in active service under military 
orders, is in irreconcilable conflict with the clearly 
defined congressional “purpose of section 514... .”™ 


Accordingly, we determine that the house trailers in- 
volved in this case are within the class of tangible 
personal property which was specifically exempted 
from local taxation by Congress under... [Sec- 
tion 514].” 


SALES AND USE TAXES 


Unlike ad valorem personal property taxes, 
the question whether Section 514 applies to sales 
and use taxes has been largely untouched by the 
courts and tax administrators. A few states have 
reached the decision that Section 514 does bar 
such taxes *° but in general many have not ruled 


23. Id. at 1003. 

24. Id. at 1004. 

25. Id. See also United States v. Commonwealth of Massachusetts, 
Civil No. 66-794-F (D. Mass. Oct. 3, 1967), which prohibited the 
collection of the “‘additional license fee” imposed on account of 
space occupied in mobile home parks by mobile homes owned 
solely by nonresident personnel absent from their home states 
by reason of compliance with military orders. 

26. See, e.g., N.J. Automotive Bull. No. 1, par. .03, 1 CCH N.J. State 
Tax Rep., par. 64-086; Pa. Sales and Use Tax Reg. No. 157, par. 
2(d), 2 CCH Pa. State Tax Rep., par. 64-157; Va. Atty. Gen. 
Op., Jul 21, 1966, 2 CCH Va. State Tax Rep., par. 200-109; Wyo. 
Atty. Gen. Op., Dec 12, 1947, CCH Wyo. State Tax Rep., par. 
60-170.70. 





at all. As a result, the decision of the United 
States District Court for the District of Connec- 
ticut in United States v. Sullivan ** was received 
with considerable interest. 

In Sullivan the United States sought a judg- 
ment declaring that because of Section 514, 
Connecticut’s sales and use taxes could not be 
collected from nonresident servicemen in respect 
of personal property purchased or used by them 
in Connecticut. The United States also sought a 
refund of all sums already paid to Connecticut 
on account of the tax by nonresident service- 
men.”?* Connecticut, of course, argued that the 
language “in respect of personal property” in 
Section 514 was not intended to include Con- 
necticut’s sales and use taxes. The trial court 
promptly rejected that argument, stating that 

[t]he breadth and sweep of this phrase has widened 

under the impact of two recent Supreme Court cases 

[Dameron v. Brodhead and California v. Buzard].” 


Connecticut also argued that its sales tax was 
a tax on the transaction of purchase and not 
upon the ownership of personal property. In re- 
jecting this argument, the court considered the 
nature of Connecticut’s sales and use taxes. It 
observed that Connecticut’s use tax was “im- 
posed on the storage, use or other consumption 
in [Connecticut] of tangible personal property 
purchased from any retailer for storage, use or 
other consumption in [Connecticut].”*° It 
further noted that the sales tax is required to 
be collected by the retailer from the consumer 
and the consumer is obligated to pay the tax to 
the retailer.** The court answered Connecticut’s 
argument by stating: 


Each tax hits with equivalent impact on the personal 
property of a nonresident serviceman. . . . And, al- 
though generally a property tax differs from a sales 
tax in being a recurrent annual demand on capital 
value instead of a single exaction on the initial trans- 
action whereby ownership rights are acquired, in 
either case both the legal incidence of the tax and the 
economic burden is imposed on the vendee. ... No 
matter which attribute of possessory interest in the 
property is hit—initial acquisition of ownership, or 
continued retention—it is always the nonresident 
serviceman who is hurt when the tax is levied.* 


* * * * oa 


. 270 F. Supp. 236 (D. Conn. 1967). 

. The district court permitted Connecticut to continue collecting 
the taxes pending the outcome of the appeal of the case. See 
United States v. Sullivan, 398 F.2d 672, 673 n.2 (2nd Cir. 1968). 

. 270 F. Supp. at 242. 

. Id., citing Conn. Gen. Stat., sec. 12-411. 

. Id., citing Conn. Gen, Stat., sec. 12-408. 

. Id. at 244. 
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. . . the phrase “taxation in respect of personal prop- 
erty” in section 514 embraces Connecticut’s “Sales and 
Use”’ taxes.™ 


Connecticut thereafter appealed to the United 
States Court of Appeals for the Second Circuit 
and that court affirmed the judgment of the dis- 
trict court.** The State of Connecticut then ap- 
pealed to the United States Supreme Court and 
the Supreme Court reversed the judgment below, 
holding that Section 514 of the Soldiers’ and 
Sailors’ Civil Relief Act does not exempt service- 
men from Connecticut’s sales and use taxes.*° 
In reaching this decision, the Court considered 
the purpose of Section 514, its legislative his- 
tory, and the statutory language itself.** It also 
considered that two years prior to the enact- 
ment of Section 514, Congress enacted the Buck 
Act which expressly permitted sales and use 
taxation of servicemen on federal military re- 
servations and, therefore, it would be unlikely 
that Congress would not have referred to sales 
and use taxes specifically in Section 514.** The 
Court noted also that servicemen may make 
many of their purchases at military exchanges 
and commissaries not subject to state sales and 
use taxes.*® 

In particular, the Court set forth the rule that 
Section 514 


. . . does not relieve servicemen stationed away from 
home from all taxes of the host State. It was enacted 
with the much narrower design “to prevent multiple 
State taxation of the property.” And the substantial 
risk of double taxation under multi-state ad valorem 
property taxes does not exist with respect to sales and 
use taxes. Like Connecticut, nearly every State which 
levies such taxes provides a credit for sales or use 
taxes paid on the transaction to another State.” 


In making this statement, however, the Court 
cautioned: 


Of course it is true, as we held in Dameron v. Brod- 
head, that Section 514 prevents imposition of ad va- 
lorem property taxes even though the serviceman’s 
home State does not tax the property. But the pre- 
dominant legislative purpose nonetheless remains 
highly relevant in determining the scope of the ex- 
emption, and the absence of any significant risk of 
double taxation under state sales and use taxes gen- 
erally is therefore strong evidence of congressional 
intent not to include them in Section 514.” 





. a 

. United States v. Sullivan, 398 F.2d 672 (2nd Cir. 1968). 
. Sullivan v. United States, 395 U.S. 169 (1969). 

. Id. at 173-77. 

. Id. at 178-79. 

. Id. at 179. 

. Id. at 180. 

. Id. (citation omitted). 
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CONCLUSION 


Thus it is that an active duty member of 
the Navy and Marine Corps faces a barrage of 
possible tax liabilities. Section 514 has been 
instrumental in providing a large measure of 
protection. It is, however, essential for naval 
personnel to be kept informed of recent decisions 
and rulings in order to be alert to their rights 
and obligations under the law. Of course, in 
applying the law and rulings discussed in this 
article, only a judge advocate, a legal assistance 
officer, or a civilian attorney can adequately 
assist the serviceman in exploring the many 
ramifications of a tax question and suggest how 


the serviceman might proceed to resolve the 
question with the appropriate taxing authority. 
In seeking the solution to such a question, how- 
ever, one thing is certain. The United States 
Supreme Court has clearly and firmly set forth 
cuidelines for the application and interpretation 
of the Act as follows: “The Soldiers’ and Sailors’ 
Civil Relief Act is always to be liberally con- 
strued to protect those who have been obliged 
to drop their own affairs to take up the burdens 
of the nation.””" 


561, 575 (1942). 


41. Boone v. Lightner, 319 U.S. 
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